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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DENIS CONROY 
1814 Metzerott Road 
Adelphi, Maryland 


Plaintiff, . | 
Vv. Civil Action No. 1971-65 


H.R.H. CONSTRUCTION 
CORPORATION 
301 G Street, S. W. 
Washington, D.C. 
SERVE: Jerome J. Dick, 
Registered Agent 
1200 - 18th Street, N.W. 
Washington, D. C. 20006 : 


and | 


R. M. THORNTON, INC. 
1354 Florida Avenue, N.E. 
Washington, D.C. 


Defendants. 


DOCKET ENTRIES 


April 2, 1968 - Jury sworn; two alternates sworn; respited to 
Apr 3, 1968. (Rep: K. Smith) Crocker, J. 
April 2, 1968 - Notice of deft. #2 to produce; c/s 1-88, filed 
April 3, 1968 - Trial Resumed; Same jury and alternate; Res- 
pited to 10:00 A.M. tomorrow morning. (Rep: K. Smith) Crobker, J. 
April 4, 1968 - Trial Resumed; same jury and same two alter- 
nates; alternates discharged; verdict in favor of the pltf. against the 
deft. in the sum of $63,000.00. (Rep: Kenneth Smith) Crocker, J. 
April 4, 1968 - Plaintiff's Instruction 8. filed 
April 4, 1968 - Defentant's Instructions 11. filed | 
April 4, 1968 - Verdict and judgment in favor of the plaintiff 
against the defendant in the amount of $63,000.00, with costs. (N) 
Crocker, J. 


: 
| 
| 
| 
| 
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April 11, 1968 - Motion of deft. #1 for a new trial; P&A; c/m 
4-10-68 M.C. filed 

April 18, 1968 - Points and authorities of plaintiff in opposition 
to motion for new trial; c/m 4/18/68. filed 

April 24, 1968 - Motion of pltf. to amend pleadings to conform 
to the evidence; c/m 4-23; P&A; M.C. filed 

April 29, 1968 - Opposition of deft. to motion to amend plead- 
ings to conform to evidence; c/m 4-26. filed 

May 1, 1968 - Motion of defendant for new trial and motion of 
defendant for remittitur or new trial argued and remittitur allowed 
in sum of $30 ,000.00; plaintiff allowed 10 days to accept or reject. 
Motion to amend pleadings denied. (Order to be presented.) (Rep: 
Arlene Vaughn) Crocker, J. 

May 13, 1968 - Order granting motion of deft. #1 for a new 
trial or a remittitur subject to plitff. filing a written consent before 
May 20, 1968 to reduce the verdict to $33,000.00 said motion for a 
new trial is then denied; denying motion of pltff. to amend pleadings 
to conform to the evidence. (N) Crocker, J. 

May 14, 1968 - Consent of pltf. to remittitur in amount of 
$30,000.00, reducing judgment to $33,000.00; c/m 5-14. filed 

June 10, 1968 — Motion of deft. #1 to extend time to file notice 
of appeal; P&A; c/m 6-7; M.C. filed 

June 12, 1968 - Points and Authorities of pltf. in opposition to 
motion to extend time to file notice of appeal; c/m 6-11. filed 

June 13, 1968 - Notice of appeal by Deft. #1 from judgment of 
May 13, 1968 (copy mailed to Armin U. Kuder); deposit by Clague 
$5.00. filed 


* * * 
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[Filed Feb. 7, 1966] 
[Caption Omitted in Printing] 
AMENDED COMPLAINT 
(Personal Injuries - Negligence) 

Comes now the plaintiff and for his amended complaint, filed as 
a matter of course before service of a responsive pleading to his 
original complaint, respectfully states to the Court as follo : 8: 

1. That jurisdiction of this cause is based inter alia, on 11 D.C. 
Code § 306 (1961) and the amount in controversy exceeds the sum of 
Ten Thousand ($10,000) Dollars, exclusive of interests and costs. 

2. That on the date hereinafter mentioned and for a period of 
time prior thereto, plaintiff, Denis Conroy, was employed as a brick- 
layer by John B. Kelly, Inc. | 

3. Prior to and at the time of the occurrence of the accident 
hereinafter mentioned, the defendant, H.R.H. Construction Corpora- 
tion, was engaged as a prime and general contractor in the construc- 
tion of a certain apartment house project now known as Capitol Park 
Apartments, located in the 200 block of G Street, S. W., Washington, 
D. C. Defendant controlled, directed and supervised all of the work 
performed in and about the construction site of the said apartment 
house project. | 

4. Prior to the date of the accident hereinafter complained of, 
the defendant, H.R.H. Construction Corporation, had entered into a 
contract with the defendant, R. M. Thornton, Inc., by which the lat- 
ter had agreed, among other things, to construct and supervise the 
installation of certain air registers in the aforesaid apartment 
house project. The defendant, R. M. Thornton, Inc., at all times 


material, was performing its duties under the aforesaid agreement 


-as a subcontractor. 
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5. That on or about May 20, 1964, plaintiff, while in the employ 
of John B. Kelly, Inc., another subcontractor on the aforementioned 
apartment house project, was lawfully, rightfully, and properly per- 
forming his duties as a bricklayer upon said premises. While work- 
ing in one of the apartment units of the said project, plaintiff fell 
into an open air register which had been constructed, installed, 
maintained, and supervised by the aforesaid defendants. The air 
register into which plaintiff fell was not adequately covered or prop- 
erly secured so as to reasonably protect the plaintiff or those work- 
ing upon the premises from serious injury. 

6. That on account of such dangerous condition, defendants, 
H.R.H. Construction Corporation and R. M. Thornton, Inc., were 
negligent and careless in failing to properly construct, install, su- 
pervise and maintain these particular premises in such a manner as 
to provide plaintiff with a safe place in which to work. 

7. That the defendants, H.R.H. Construction Corporation and R. 
M. Thornton, Inc. knew or should have knownofthe existence of such 
dangerous condition and foresaw or should have foreseen the occur- 
rence complained of, and in the exercise of reasonable care could 
have and should have prevented it. 

8. That as a result of the negligence of the defendants, and 
each of them, the plaintiff suffered serious and permanent injuries 
including, but not limited to, a chronic lower back strain, and that 
he has undergone and will undergo great pain and suffering of mind 
and body; he has been and will be put to substantial medical expense 
and has been and will be unable to carryon his trade as a bricklayer, 
all to his damage to the extent of Fifty Thousand ($50,000) Dollars. 

WHEREFORE, plaintiff demands judgment against the defend- 
ants, and each of them, in the sum of Fifty Thousand ($50,000) Dol- 
lars, plus costs. 

! [Subscription Omitted in Printing] 


JAS | 
[Filed | 
DEFENDANT'S INSTRUCTION NO. 6 


The question in this case is not so much whether the board was 
loose or whether it caused the plaintiff to fall as it is whether the 
defendant knew that it was loose, or whether it had been loose long 
enough for the defendant's employees to discover it and fix it. If 
you find that the board was loose too short a time to be discovered 
and fixed by the defendant in the exercise of reasonable care or if 
you find no evidence of the time it was loose then your verdict can- 
not be for the plaintiff. | 


DOCTORS HOSPITAL, INC. v. BADGLEY 
81 U.S. App. D.C. 171 | 
SELBY v. S. KANNS SONS 64 App. D.C. 36 | 


[Filed Apr. 4, 1968] 
DEFENDANT'S INSTRUCTION NO. 8 


The basis of one of the plaintiff's claims of negligence in this 
case is that the defendant had constructive notice that the board that 
allegedly caused him to fall was in such a condition that it might 
cause a fall. By constructive notice is meant that the condition com- 
plained of had existed long enough that it should have been dis- 
covered and remedied in the exercise of reasonable care. If you 
find that there is not sufficient evidence to allow you to find) that the 
board was defective before plaintiff encountered it and had heen de- 
fective long enough to be discovered and also to be fixed, then the 
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plaintiff will have failed to prove constructive notice and your find- 
ing on that point must be for the defendant. 


DOCTORS HOSPITAL v. BADGLEY 81 App. D.C. 171 
McINTOSH v. GREENWAY APTS. 164 A2d 351 
BRODSKY v. SAFEWAY 80 U.S. App. D.C. 301 


[Filed Apr. 4, 1968] 
DEFENDANT'S INSTRUCTION NO. I1 


In this case there has been testimony concerning a regulation of 
the Minimum Wage and Industrial Safety Board that purports to deal 
with covering over holes in concrete floors such as the one in this 
case. You are instructed that these regulations were promulgated 
in furtherance of the work of the Board to require employers to fur- 
nish a reasonably safe place for people to work. These regulations 
were not intended to govern civil litigation, but the violation of such 
a regulation is evidence of negligence. This does not mean, however, 
if you find that the defendant violated the regulation you must find 
the defendant negligent; for if the violation of the regulation was 
made under circumstances consistent with due care and was not a 
case of willful or heedless flouting of the regulation, then you may 
find that the defendant's violation, if any, was excused. 


KARLOW v. FITZGERALD 110 U.S. App. 
D.C. 9 

HECHT CO. v. McLAUGHLIN 93 U.S. App. 
D.C. 382 
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[Filed May 1, 1968] 
[Caption Omitted in Printing] | 
MOTION FOR NEW TRIAL | 
MOTION FOR REMITTITUR OR NEW TRIAL | 
I 
Comes now the defendant, H. R. H. Construction Corporation, 
and moves the Court to grant a new trial herein for the following 
reasons: | 
1. The Court erred in failing to instruct the jury that they must 
find that the defendant had actual or constructive notice that the 
board covering the hole into which the plaintiff stepped was loose, 
before they could find the defendant negligent in permitting) ‘the con- 
dition to exist. | 
2. The Court erred in instructing the jury that the polation of 
a regulation was negligence as a matter of law. 


3. The jury's verdict was so excessive as to indicate bias and 
prejudice or mistake or miscalculation so as to require a new trial 
notwithstanding any remittitur that may be ordered or voluntarily 
entered. | 

4, The verdict of the jury was in excess of the ad damnum and 
as such indicates bias, prejudice, mistake or miscalculation and re- 
quires a new trial. 


5. Defendant also moves for a new trial on such other reasons 
as may be urged upon the Court or oral argument hereof. | 
Defendant incorporates the Memorandum of Points and/ Authori- 
ties in the Motion. | 
- 


The Defendant also moves the Court to order a remittitur here- 
in in a substantial amount, because of the excessiveness of the jury's 
verdict. Defendant submits that a verdict of the amount of $63 ,000.- 

| 


| 
| 
| 
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00 in this case shows that the jury either misunderstood the instruc- 
tions, or failed to follow them, or were influenced by bias, passion, 
or prejudice, so that the verdict was not the result of a proper, fair, 
and impartial consideration of the case. 
Defendant submits that a substantial remittitur should be or- 
dered or that a new trial should be had. 
[Subscription Omitted in Printing] 
[Certificate of Service Omitted in Printing] 


[Filed May 5, 1968] 
[Caption Omitted in Printing] 
PRETRIAL PROCEEDINGS 


Complaint for negligent personal injuries (to bricklayer on con- 
struction job); cross-claim for indemnity or contribution. 
UNDISPUTED FACTS: 

On May 20, 1964, defendant H. R. H. Construction Company, a 
corporation, was the general contractor on construction of an apart- 
ment house project now known as Capitol Park Apartments, located 
in the 200 block of G Street, S.W., in the District of Columbia. De- 
fendant R. M. Thornton, a corporation subcontractor for furnishing 
and installation of plumbing, heating, and airconditioning for Capi- 
tol Park Apartments — Section 5. 

Plaintiff, Denis Conroy, was a bricklayer on said premises, em- 
ployed by John B. Kelly, Inc. 

PLAINTIFF asserts that on May 20, 1964, between 10 and LIL 
a.m., while he was working as a bricklayer, in the employ of John 
B. Kelly, Inc., at the apartment house project under construction in 
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the 200 block of G Street, S.W., now known as Capitol Park Apart- 
ments, Section 5, on the third floor, about the center of the long side 
facing Eye Street, he fell into an air register or duct opening in the 
floor, whena board supposed to be covering the hole gave way. Plain- 
tiff contends that his fall and resulting injuries and damages were 
caused by the following negligence of defendant H. R. H. Construe- 
tion Corporation, the general contractor responsible for construc- 
tion of the building, and/or defendant R. M. Thornton, Inc.,'the sub- 
contractor responsible for the design and installation of air regis- 


ters in said project: | 


Failure to securely and safely support a 
temporary structure for use in construction 
to insure the safety of persons working there- 
on and passing near thereto, namely, the air 
; register hole cover, in violation of Sec. 3- 
1311, D.C. Building Code and Minimum Wage 
| and Industrial Safety Board's Construction | 
Safety Standards. 


Failure properly to cover the air register 
or duct opening involved. 


Failure to secure properly the covering placed 
over said air register or duct opening. 


Failure to inspect condition of air duct openings | 
and the coverings placed over them during the 
period of construction. | 


Permitting continued existence of said unsafe 
and dangerous condition, about which defendants 
had actual or constructive notice, and which they 
could reasonably expect a person in plaintiff's 
position not to notice or, in any case, not to be 
able to avoid. 


Permitting an accumulation of dust and debris 
from sandblasting, of which defendants had 
actual or constructive notice, or could reason- 
ably have foreseen would obscure said danger- 
ous condition of the opening and covering 
through which plaintiff fell. 


' 
| 
i 
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Failure to furnish adequate warning of said 
dangerous condition. 


PERSONAL INJURIES: 


Lumbo-sacral strain, with pain, stiffness, and 
loss of motion in back and legs 


Pain, suffering, mental anguish, and nervous- 
ness 


Permanent: (P 36 years of age at time of accident) 


Chronic recurring strain with pain, stiffness, 
and limitation of motion in back and legs 


Pain and suffering 


(Last medical report submitted at pretrail, 
that of Dr. Wise, dated May 24, 1966, stated 
“prognosis guarded” due to duration of symp- 
toms and underlying osteoarthritis.) 


P claims total disability from May 20, 1964 
through June 14, 1964. 


SPECIAL DAMAGES: 


George Washington Univ. 

Hospital $ 204.74 
Charles S. Wise, M.D. 70.00 
George Tievsky, M.D. (x- 

rays) 30.00 
Myer Stolar, M.D. 100.00 
Drs. James Braden and 

Peter Young 
Hospital Ambulance, Oxygen 

& Equipment Co. 301.85 


Total medical expenses to 
GRtecrecicie oielelcnci. $ 


Loss of earnings: 
(bricklayer and foreman, John 


B. Kelly, Inc.) 


5/20/64-6/14/64, 3 wks. at 
$200 $ 600.00 
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6/14/64-11/15/64, 20 weeks 
at $200, less earnings from 


self-employment 1,600.00 
11/64-12/64, 4 weeks at 
$200 800.00 
3,000.00 


Total special damages to 
GRten ca ciciencnetodes H 


Also future loss of earnings. 


DEFENDANT H. R. H. CONSTRUCTION CORPORATION denies 
all allegations of negligence on its part or attributable to it, and 
asserts that plaintiff's alleged fall was caused by his sole or con- 
tributory negligence in: | 


Failing to avoid openings in the floor, the lo- 
cation of which was or should have been well . 


known to him 


Striking the covering that had been placed over |the 
hole so as to loosen it and allow his foot to go ante 
said hole 


Walking over the hole and board in preference to 
some other route | 
This defendant also asserts that plaintiff assumed the risk of work- 
ing in an uncompleted building and of stepping on the oars or about 
the hole in question. 
This defendant further asserts if there was other negligence, 
then the same was that of R. M. Thornton, Inc., or of Star Construc- 
tion Company, subcontractors for whose actions this defendant is not 
responsible. | 
DEFENDANT R. M. THORNTON, INC., denies all allegations of 
negligence on its part or attributable to it. | 
Defendant Thornton asserts that it was only one of several sub- 
contractors on said construction job, and performed its work under 
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the direction, control, and supervision of the general contractor, 
H. R. H. Construction Corporation. 

Defendant Thornton has no knowledge or information as to plain- 
tiff’s alleged fall, but according to plaintiff's deposition as to the time 
and place of his claimed stepping into an uncovered hole in the third 
floor slab, this defendant says it had not done any work in that area, 
had not loosened or removed the plywood cover over the hole in the 
concrete floor slab, and had no custody or control over said area or 
responsibility for the same. 

Defendant Thornton asserts that it did not pour the concrete 
slabs, in which openings were left for installation of the heating, 
ventilating, and air-conditioning system, did not cover said open- 
ings with temporary covers, and did not do anything in, around, or 
comnected with any such opening in the floor slab until it installed 
the induction unit on the underside of the opening; that the duct and 
controls connected with each induction unit were also installed on 
the underside of the floor slab, after the induction unit was instal- 
led. 

Defendant Thornton makes the following defenses: 

(1) It denies negligence. 


(2) It denies that it caused, created, or was 
responsible for any dangerous condition 
which plaintiff may have been injured as 
alleged. 


(3) It denies that any injury sustained by 
plaintiff was proximately caused by any 
act or omission on the part of defendant, 
its agents, or employees. 


(4) Alternatively, defendant alleges that plain- 
tiff’s injury was proximately caused or 
contributed to, in whole or in part, by his 
own negligence in failing to look where he 
was walking, and in failing to take suitable 
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precautions to protect himself, when he 
knew, or should have known, as an exper- 
ienced bricklayer on construction jobs, 
that the building was under construction ! 
and that dangerous conditions might exist 
from time to time and from place to 
place during such construction work. 


(5) Any injury sustained by plaintiff resulted _ 
from a risk which he voluntarily assumed. | 


CROSS-CLAIM: H.R. H. Construction Corp.v.R. M. Thornton, Inc. 
Defendant H. R. H. Construction Corp., if it be held liable to 


plaintiff, cross-claims against R. M. Thornton, Inc., for indemnity 
or contribution, alleging breach of contract and negligence of Thorn- 
ton. 
Defendant H. R. H. asserts if plaintiff was injured by the negli- 
gence of anyone it was the negligence of Thornton in the respects 


which may be proved by P; that under Subparagraph (g) of Section 5 
of Thornton's subcontract with H. R. H., Thornton agreed that it 
would, during the performance of the work, place proper guards 
around the same for prevention of accidents, and agreed to indem- 
nify H. R. H. for any damages arising out of or in connection with 


the work and save it harmless from any and all liability. 
H. R. H. claims indemnity from Thornton under said subpara- 
graph as to any amounts which may be recovered by plaintiff against 
H. R. H. in the principal action, or, alternatively, contribution, al- 
leging if H. R. H. be held actively negligent, then Thornton was con- 
currently negligent, in the respects proved by plaintiff. 
ANSWER TO CROSS-CLAIM: 
Defendant Thornton, Inc., denies any liability to H. R. H. Con- 
struction Corporation, and denies all allegations of breach of con- 
tract and negligence. Defendant Thornton asserts: 
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(2) The cross-claimant is not entitled to indemnity from 
Thornton, whose subcontract with H. R. H. provided that it would 
indemnify and save harmless the owner and contractor from all li- 
ability ‘on account of injuries to person or property, including ac- 
cidental death, arising out of or in connection with the work, or by 
reason of the operations under this contract.’ Thornton asserts 
said indemnity agreement is thus limited to "the work" covered by 
this defendant's subcontract only, and is not applicable since plain- 
tiff’s alleged injury did not arise out of the work done by defendant 
Thornton or by reason of any operations under Thornton's contract 
with the general contractor. Defendant Thornton asserts, if the lan- 
guage "the work”, be ambiguous, it must be interpreted in the light 
of the fact that H. R. H. had many subcontractors on the job, all of 
whom had similar agreements with respect to their work. 

Defendant Thornton further asserts that any liability of H. R. H. 
to plaintiff would not be based upon any act or omission of defendant 
Thornton for which Thornton would have primary responsibility. 

(b) Defendant Thornton asserts H. R. H. is not entitled to con- 
tribution from Thornton, in that Thornton has no liability to plain- 
tiff in common with any liability H. R. H. may have to plaintiff. 
STIPULATIONS: 

Facts under UNDISPUTED FACTS. 

It is stipulated that the following may be admitted without for- 
mal proof of authenticity, subject to all other objections: 


D. C. Building Code and Minimum Wage and 
Industrial Safety Construction Safety Stand- 
ards. 


H. E. W. Mortality Table 


Hospital records (provided defendants have access 
thereto prior to trial) 


X-ray plates, if identified as P's on the plate. 
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Hospital bill (ot in P's possession yet), if ini- 
tialled by Ds prior to trial. 
P's PT Exhibits 
No. 1 - x-ray bill of Dr. Tievsky 
No. 2 - photograph | 


D.H.R.H. Construction Corp. 
No. 1 - subcontract with Thornton, Inc. 


D. R. M. Thorton, Inc. 


No. 1 - application to H. R. H. for progress 
payment for 4/28/64 to 5/25/64 

No. 2 - application to H. R. H. for progress 
payment for 5/26/64 to 6/29/64 


Any other documents initialled by counsel prior to trial. | 

No stipulation is made with respect to photograph identified as 
P's PT Exhibit No. 3, or bill for bed identified as P's PT Exh. No. 
4, 


It is stipulated that reports of Dr. Wise identified as P's PT Ex- 
hibits No. 5, 6, 7, are reports of Charles S. Wise, M.D., | now de- 
ceased, without any stipulation with respect to their admissibility at 
the trial. 
Counsel agree to exchange within one week all medical reports 
to date not heretofore exchanged, if any, and to exchange promptly 
and prior to trial any additional medical reports which may be ob- 
tained. 
Counsel for plaintiff agrees that defendants may, if desired, 
have a medical examination of plaintiff by a physician of Ds; choice, 
provided it not interfere with trial date. | 
Plaintiff states that the following witnesses, in addition to 
plaintiff, exclusive of impeachment witnesses, are now known to him: 


Newell D. Brown 1020 Stanford Drive | 
Alexandria, Va. 


' 
| 
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Ian Woodrow 60 Willow Terrace 
Chapel Hill, N.C. 

William Sutton 2204 Washington Ave. 
Silver Spring, Md. 

A. F. Mastellone, M.D. George Washington 
Univ. Hospital 

James W. Braden, M.D. 201 - 8th St., N.E. 

Peter Young, M.D. Casualty Hospital 

Myer Stolar, M.D. 1801 Eye Street, N.W. 


One additional medical witness, to be designated. 

Counsel for defendants will furnish the names and addresses of 
all witnesses known to them, including experts, exclusive of im- 
peachment witnesses, on or before March 19, 1968, filing a copy of 
said list with the Clerk. 

If any counsel should learn of any additional witnesses thereaf- 
ter, he will file a supplemental witness list with the Clerk not later 
than one week prior to trial. 

The Examiner has requested counsel to come to the trial with 
the maximum authority to settle the case which will be allowed them 
by their principals. 

| {Subscription Omitted in Printing] 
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[Caption Omitted in Printing] 
[Filed May 13, 1968] 
ORDER 


Upon consideration of the Motion of the Defendant for a New 
Trial or a Remittitur, and after hearing the argument of coateet 
it is this 10th day of May, 1968, 

ORDERED, that the Motion be and hereby is granted and a new 
trial is ordered to be had in this case, subject however to the con- 
sideration that if before the 20th day of May, 1968, the plaintiff shall 
file with the Clerk of the Court a written consent to reduce the ver- 
dict to $33,000.00, then this order shall be ineffective insofar as it 
concerns a new trial and the motion shall be denied, and it\is 

FURTHER ORDERED, that the Motion of the Plaintiff to Amend 
Pleadings to Conform to Evidence is denied. | 

[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 
[Filed May 14, 1968] 


CONSENT TO REDUCE VERDICT | 
Denis Conroy, plaintiff in the above-entitled action, hereby con- 
sents that the verdict of Sixty-Three Thousand Dollars ($63,000) ren- 
dered in favor of the plaintiff against the defendant, H. R. H. Con- 
struction Corp., may be reduced to the sum of Thirty-Three Thou- 
sand Dollars ($33,000). | 
Dated: May 6, 1968. 
[Subscription Omitted in Printing] 
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[Filed June 13, 1968] 
[Caption Omitted in Printing] 
NOTICE OF APPEAL 


Notice is hereby given this 13th day of June, 1968, that defend- 
ant H. R. H. Construction Corp. hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 13th day of May, 1968 in favor of plaintiff 
Denis Conroy against said defendant. 

[Subscription Omitted in Printing] 


EXCERPTS FROM PROCEEDINGS 


Washington, D. C. 
April 2, 1968 
** * 


[17] DENIS CONROY 


* * * 


DIRECT EXAMINATION 


BY MR. SMOLLAR: 

* * * 

[19] Q. Now, Mr. Conroy, on May 20th, or prior to May 20, 
1964, what was the condition of your health, generally? A. Before 
that I had been in very fine health. 

Q. I'm sorry? A. Before that my health had been very good. 

Q. Had you had any systemic or any disabilities or any major 
disabilities of any kind? A. No, sir. 

[20] Q. Had you had any trouble prior to May 20, 1964 with your 
back? A. No; I had not. 
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Q. Calling your attention, Mr. Conroy, to May 20, 1964, where 
were you working at that time? A. I was working on the third floor 
of an apartment building, called the Capitol Apartments. 

Q. Capitol Park Apartments? A. Capitol Park Apartments. 

Q. How long had you been working at that job prior to May 20, 
1964? A. Approximately two weeks. 

Q. What were the nature of your duties in those two weeks you 
were working at that job? A. On that job, it would be what iwe call 
a layout bricklayer; we would go out and lay out one or two courses, 
layers, and we would lay this out and in this particular instance on 
a canopy that projected out from the building, to do one or two cano- 

i pies and then come into the building and to the next canopy and just 
kept moving in that manner. 
Q. Had you been doing that for the two weeks you had been at 
that building, Mr. Conroy? A. Not for the whole two vec but the 
biggest part of it. 
[21] Q. On May 20, 1964, were you doing that type of work that 
you described? A. Yes, sir. 
Q. About what time of the day had you started work that oe 
A. Seven-thirty. 
Q. Calling your attention to the accident that happened to you 
on that day, about what time did that happen? A. Approximately 
between 10:00 and 11:00 o'clock. 
Q. Do you know who the general contractor was on that job? 
A. The general contractor was H. R. H. Construction Company 
from Philadelphia. | 
Q. Do you know of your own knowledge who did the concrete 
work on that job? A. H.R. H. Construction Company. 
Q. That's the general contractor; is that correct? A. |Yes, sir. 
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Q. Now, what was the relationship of J. B. Kelly, your employ- 
er, to H. R. H. Construction Corporation at the time of the accident? 
A. Kelly was a masonry sub-contractor, who was subcontracted by 
H. R. H. for masonry work on this particular building. ~ 

[22{ Q. Isee. You were an employee, I take it, of J. B. Kelly; 
is that correct? A. Yes, sir. 

Q. And you were not in any way employed by H. R. H. Construc- 
tion Corporation; is that correct? A. Yes, sir. 

Q. Now, at the time, Mr. Conroy, or just prior to the accident, 
where had you been in the building? A. On the next patio, just down 
from the one I was working on. 

Q. Would it be fair to say that you were working on a patio; is 
that correct? A. Yes, sir. 

Q. Could you describe to the jury and court whether this patio 
was away from the facing of the building? A. Yes. The patio or 
canopy — 

@. When you say “canopy”, you mean canopy spelled c-a-n-o- 
p-y? A. This is correct. This would be for each apartment, a 
small canopy. 

Q. Did that form the base of a porch, in other words? A. That 
is correct. 

Q. So you were going out on this canopy; is that correct? A. 
That would be correct. 

[23] Q. And doing the original brick work; is that correct? A. 
We were doing the first two courses. 

Q. What would happen after you finished the first two rows? 

A. We would then move down to the next canopy and proceed in the 
same manner. 

Q. Well, would there be other men of J. B. Kelly — to shorten 
this up — who would follow you and complete it? A. That is cor- 
rect, sir. 
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Q. All right. | 
MR. SMOLLAR: Mr. Clerk, would you mark that as Plaintiff's 
Exhibit 1. 
THE CLERK: Plaintiff's Exhibit 1, for identification, yo yo ur 
Honor. | 
(Whereupon, the document referred to was marked Plaintiff's 
Exhibit No. 1, for identification.) ! 
BY MR, SMOLLAR: | 
Q. Mr. Conroy, I hand you what has been marked Plaintiff's 
Exhibit 1, for identification, and I ask you to tell the court and jury 
what that photograph represents or purports to represent?! A. This 


is a photograph of the building which we were working on. This 


photograph was taken at a much [24] later date when it was| com— 
pleted. We were working on the third floor of this building. 
Q. Isee. And does that photograph show the completed porches 
then? A. Yes; it does, sir. 
Q. And does that show some of the brick work that you were 
starting in the case of each porch? A. Yes; it does. 
Q. It does show that? A. Yes, sir. | 
MR. SMOLLAR: I had better offer this, your Honor. It was 
marked at pre-trial, I think. 
THE COURT: It may be Plaintiff's Exhibit 1, in ernence- 
MR. CLAGUE: No objection. | 
THE CLERK: Plaintiff's Exhibit No. 1, for identification, re- 
ceived in evidence. | 
(Whereupon, Plaintiff's Exhibit No. 1 for identification, was re- 
ceived in evidence.) | 


MR. SMOLLAR: May I show this to the jury, after I dsk Mr. 
| 


Conroy a few more questions? 


| 
THE COURT: Yes. | 
| 
| 
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BY MR. SMOLLAR: 

Q. Mr. Conroy, can you in words in your own language, tell us 
what the jury should look for when they see this [25] picture in order 
to understand what you were doing on the porch at this time? Now, 
that is at the time, of course, when this building was just a skeleton. 
A. Well, at this particular time, we would go out on the canopy and 
the two small walls at each end of the canopy, kind of curved wall; 
this red was not there when we were there, just laying out two 
courses. 

Q. Was that'a semi-circled porch? A. It was a porch ap- 
proximately ten or 12 feet long. 

Q. And Mr. Brown was at one end of it and you would do the 
other end? A. That is correct. 

Q. And the railing was connected up ultimately; is that cor- 
rect? A. That is right. 

MR. SMOLLAR: If your Honor please, I would like to show this 
to the jury now. 

THE COURT: You may do so. 

(Whereupon, Plaintiff's Exhibit No. 1 was passed to the jury). 

BY MR. SMOLLAR: 

Q. I believe you testified, Mr. Conroy, that this picture reflects 
the completed apartment house; is that correct? [26] A. Yes, sir. 

@. And I believe you also testified that at the time you were 
working there, access to the various porches was free, there were 
no windows or doors standing in the way between the main building 
and the porch; is that correct? A. That is correct. 

Q. Now, getting back to the accident, Mr. Conroy, you stated 
Mr. Brown was accompanying you on this schedule of yours? A. 
Yes, sir. 

Q. Was he also a bricklayer? A. Yes, sir. 
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Q. Employed by whom? A. The same company, J. B, Kelly. 
Q. Now, will you tell the court and jury in your own words what 
happened just prior to the accident that is the subject of this law- 
suit? A. Well, we had just finished this particular canopy or patio. 
This would be about the third or fourth one we had done that morn- 
ing. We normally both finished about the same time and would move 
out at the same time to the next one. ! 
Mr. Brown put his tools in his toolbox and moved out slightly 
ahead of myself. I put my tools in my toolbox [27] and I took a cou- 
ple of steps and I was right in this particular hole. 
Q. You say you were right in the hole? A. That's right. 
Q. Now, will you describe to the jury the activity that was go- 
ing on at the time just prior to the accident? A. Well, this hole 
had been covered with a piece of 5/8ths plywood and there was also 
plywood strips on the concrete flooring. There were pieces lying 
all around on the floor. There was a lot of sandblasting going on and 
this had been going on for a day or two, and it would drift down out- 
side the building and then it would blow into the building, kind of 
like a fine snow. This covered everything and it was difficult to see 
what was the floor and what wasn't the floor. Everything was the 
same color. ! 
Q. Do you know who was doing the sandblasting? A. |Yes; it 


was the general contract, H. R. H. Company. 


Q. Isee. Now, when you were walking off the porch, will you 
tell the court and jury precisely what the condition of the floor was 
and the remaining body of the porch at the time? A. Well, at this 
time there was kind of wallboard. The partitions had not been put up 
on this floor yet, but the wallboard had been stacked there’, sheets 
four [28] feet wide and 12 feet long; they were stacked in stacks 
about three feet high and we would have to walk in-between them to 
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the access around to the next one. It was while I was doing this that 
I went down this hole, of course. 

Q. Do you know who covers these holes as the concrete is 
poured, Mr. Conroy? A. Yes, sir; that is the general contractor, 
H. R. H. Construction. 

Q. And does he — I will withdraw that. 

Can you tell us in more precise form just what happened to the 
covering that was over that hole at the time you fell? A. The cov- 
ering, as I stepped down, of course, tilted to one side and then slid 
along the floor, and of course I was level with the floor. 

Q. Now what is the fact as to whether that covering was nailed 
to the floor, the concrete floor? A. Well, that particular covering, 
wasn't nailed, of course, because it slid away. 

Q. What is the fact as to the other coverings over the same 
type of ducts as to whether or not they were nailed to the floor? A. 
Yes, sir; they were nailed down. 

Q. Now, what kind of nails were used ordinarily in [29] nailing 
down these coverings? A. They normally nail them down with a 
hard case nail, a very hard nail and it would drive into the concrete 
as well as go through the board and then would drive into the con- 
crete. 

Q. Now, precisely what happened to you then, Mr. Conroy; 
what part of your body went down into the hold? A. My left leg 
went down into the hole. 

Q. What happened to your right leg? A. My right leg was 
along the floor, across the floor — my left leg was down the hole 
and my right leg was stretched across the floor. 

Q. Were you carrying anything at the time? A. I was carry- 
ing my tools at the time. 
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Q. What happened to your tools? A. They were just lying on 
the floor, I think. | 
Q. Mr. Conroy, you have described a number of items, in the 
vicinity of this place where you fell. What is the fact as to whether 
or not these items were in the way, that is, in the way of where you 
were supposed to go from your porch to the next porch? A, Well, 
the entrance to the main building from the patio canopy, you walk in 
a distance of the wallboard and then go around the wallboard, which 
is approximately 12 feet, and then back to the next canopy. | 
[30] Q. Was there any other way of getting to the next; porch 
except the way you traveled? A. No. You see, the wallboard was 
stacked up close to the wall and you've got to walk around it. 
Q. Now, Mr. Conroy, what is the fact — what was the condi- 
tion of the floor, with respect to the sandblasting material at the 
time you fell? A. Well, the sandblasting material was all over the 
floor, on the canopy; when we would lay out the two courses, we 
would brush off the section where we were going to lay ithe two 
courses so we could see the concrete floor; otherwise, it was over 
the entire floor. 
Q. Was it easy to see or to tell the difference between the ply- 
wood and the concrete that this sandlbasted material was covering? 
A. No, sir. When it came down at first it would blow around, and 
then it would build up. Like I said, it was like a fine snow and you 
couldn't tell the difference between the plywood and the concrete 
floor. | 
Q. Now, following this fall, what happened to you, were you 


able to get out of the hole yourself? A. No; the person who worked 
with me, Joe Brown, he lifted me out of the hole and I was taken to 

Casualty Hospital. | 
* Ok OK | 
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[33] @. You had been making $200 a week immediately prior 
to the accident? A. Yes, sir. 

Q. Now, would you work steadily at your job usually all year? 
A. That is correct. 

Q. Following this accident, did you attempt to go back to your 
usual trade? A. I went back to my usual trade approximately six 
months afterwards. 

Q. Now, before that six-months period what, if anything, did 
you do? A. In that six months prior I had a building lot — 

Q. Is that in Maryland? A. Yes, sir. 

[34] I had some friends who wanted a house to move in, and 
during this time, I was in my brace and I could get around a little 
bit, and I went ahead and sub-contracted to build this home. 

Q. Did you finally complete that home? A. I did. 

Q. And what did you do with it when you completed it? A. Well, 
at the time I completed it I had been off work for six months, so I 
sold it. 

Q. Did you make a profit? A. Yes, sir. 

Q. Do you know what your profit was for that six months? A. 
It was about $2400. 

Q. Following that sale, Mr. Conroy, what was the next thing 
you did? A. I went back to work for J. B. Kelly for approximately 
two weeks. 

Q. In what capacity? A. A bricklayer. 

Q. Now, will you tell the court and jury just what experience 
you had in attempting to go during that two-week period? A. Well, 
Mr. John Woodruff, who was my foreman at the time, and at this 
time they were doing another job [35] for Kelly, offered me the 
chance to go back. I went back with them and the first week it 
seemed to be O.K.; however, the second week, one morning I was 
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bending over and I had to walk in the same position. I couldn't 
straighten up again and I was in the same condition as I was six 
months prior. 
Q. Did that happen before, that lacking that you have oe 
ed? A, Not in the six months; no. 
Q. Following that experience, did you ever go back to proxic for 
John B. Kelly? A. No, sir. 
Q. What did you do from that time on to earn a living? Axa 
went back to the same thing I was doing. I would buy a lot of land 
and build a house on the lot and put it on the market for sale. 
Q. And have you been doing that since and until the present 
day? A. I have, sir. 
Q. And I take it that you never build more than one house at a 
time; is that correct? A. That is correct. | 


Q. And following that experience of your attempt to return to 
work with John B. Kelly, Mr. Conroy, did you consult with another 
doctor about your back? [36] A. Yes. I was still having trouble 
with my back and eventually I went to another doctor, Doctor Stovar. 

Q. Do you recall when you went to him for the first SEE about 
your back? A. Yes, sir. 

Q. And when was that? A. That would be eooreiaatary pretty 
close to a year after it happened. | 

Q. And what, if anything, did Doctor Stovar do for you;when you 
saw him? A. Well, I think the first time I went to see Doctor Stovar 
he gave me — I was having this pain in my back at this time — and 
he gave me some tablets strictly for this. However, they would only 
last for a few hours and on my second visit to Doctor Stovar he 


referred me to a Doctor Wise, which was a back specialist! 
Q. And where was Doctor Wise's office located, if you know ? 
A. George Washington Hospital. 


JA 28 

Q. And for how long a period did you see Doctcr Wise after the 
referral to Doctor Wise? A. Approximately abdout a year. 

Q. What kind of treatment were you getting from Doctor Wise 
during that period? A. I got a similar kind of heat treatment and 
a type [37] of treatment where I would be laid down on a hard bed 
and weights put on different parts of my body and exercise with 
these weights on. 

Q. What other kind of treatment did you get from Doctor Wise? 
A. That was all. 

Q. Did there come a time when you received a prescription 
from Doctor Wise for a special bed? A. Yes, sir. 

Q. Do you recall when you purchased this bed, Mr. Conroy? A. 
It was probably about six months after I first went to see him. I can't 
recall exactly. 

Q. What kind of bed was it? A. The first type was a rented 
hospital type bed, an electrical bed where the bottom of the bed is 
raised about 18 inches or two feet higher than the head part of the 
bed. Doctor Wise suggested that I rent one first and if it proved 
successful then to go ahead and purchase one, and that's just what 
we did. 

Q. You finally did purchase a bed; is that correct? A. Yes, 
sir. 

Q. Do you remember what you paid for it? A. Three-hundred- 
and-some-odd-dollars. 

Q. Would the precise figure be $301.85? [38] A. I think it 
was. 

Q. Now, do you recall what you paid for the rental of the bed 
before you bought it? A. I think the way it was set up that you could 
rent it on a trial basis and then if you purchased the bed, whatever 
you paid in rent went toward the total. 
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Q. Isee. Then if you paid $301.85 for the bed that included the 
rental cost for the bed that you had incurred before the purchase; is 
that correct? A. Yes, sir. | 

Q. Now, following Doctor Wise's death, did you see any other 
doctor for treatment? A. Yes; following Doctor Wise's death I saw 


Doctor — I forget his last name — 
Q. For treatment, I'm talking about. Did you see anybody for 
treatment, not examination? A. Not for treatment; no. | 
Q. All right. And then there came a time when you saw, as I 
stated, Doctor Hershmark; is that correct? A. That's correct. 
Q. And that was for examination only; is that correct? A. Yes, 
sir. | 
Q. Now, Mr. Conroy, what is it that you — let me go back a 
bit: 
In addition to this bed, did you purchase any [39] other supports 
or contrivances or any artificial objects as a result of this injury? 
A. Well, I didn't purchase any. Doctor Wise gave me a prescrip- 
tion and the insurance agent for John B. Kelly bought it —- one was 
a corset type support and the other is a metal type support. 
Q. Do you wear either or both of these supports from time to 
time? A. Yes, sir. 
Q. I take it that you are not wearing anything right now? A, 
That is correct. 
Q. Will you tell the court and jury when you wear each type of 


support and how frequently you wear each type of support? A. Well, 
the corset, of course, is very comfortable and certainly helps a lot 
across the back. When you wear it it allows the stomach muscles 
to slack while supporting the back. I use this quite frequently. 

The other one, the metal one, is more of a solid type metal ar- 
rangement and I only use it in case I have very severe trouble. 
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Q. When you say “very severe trouble”, what kind of trouble 
do you experience you feel the necessity for that device? [40] A. 
There are occasions why my back will lock and when it locks I'm 
in bed for three or four days and then when I first get up I put the 
metal one on and I use that on those occasions and then I go to the 
corset one, which is not quite as rigid and eventually try to get the 
point where I can take it off also. 

Q. What is your present condition as far as how you feel gen- 
erally in your back? A. Well, I'm more conscious of it and I'm 
just restricted on my movements. 

Q. When you say you are always conscious of it, what do you 
mean by that? A. Well, there is a continual weak feeling there and 
it's kind of an unusual thing, it will be a period of two or three weeks 
sometimes when it feels like it's improving and then it drops on back 
and have to go over the whole thing again. 

Q. You say the “whole thing again”, do you mean the whole 
course of self-treatment? A. The whole course of putting on the 
brace, the metal one, and then the other brace and then it gets so 
I can take it off a little at night. 

Q. Mr. Conroy, prior to May 20, 1964, did you ever experience 
any back difficulties of the nature you have described here? [41] A. 
No; I haven't. 

Q. Now, in your work as an individual builder, an individual 
housebuilder, what, if anything, do you do in working around these 
houses that you build? A. Oh, sometimes I do light manual labor. 

I can still lay brick for a short period of time, but if I do it all day 
long my back gives me trouble. 

Q. For how long a period of time can you lay brick without feel- 
ing uncomfortable? A. Weil, I would feel uncomfortable all the 
time, but maybe for a half hour or an hour or an hour and a half. 
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Q. Now, what other kind of work do you do around a house now 
when you are building these houses? A. Well, most of the work is 
let out. The carpentry work, plumbing and electrical work is all on 
separate sub-contracts. | 

Q. That is, you hire people to do it for you, with separate con- 
tracts with each specialty? A. That is correct. 

Q. Now, Mr. Conroy, what has this back injury or damage, how 
has that affected your daily routine insofar as your wife and family 
are concerned? A. Well, it has affected it considerably. I can't 
play with the children strenuously or go swimming or anything [42] 
like that, like I used to do. Now, it's completely out of the question. 

@. Well, what happens when you go swimming? A. Well, when- 
ever I tried to swim, I got such a pain kicking, that I had to get out. 

Q. Now, when you say playing with the children, what do you 
mean by that? A. Well, when I go into the house I have to be very 
careful, when they come up to you and jump up on you and 40 forth, 

I can't do this at all. 

Q. Do you still use the electric bed that you purchased at the 
suggestion of Doctor Wise? A. Yes, sir. 

Q. Does that provide you with any relief? A. It has, yes. 

MR. SMOLLAR: The court's indulgence for a minute. 

THE COURT: Yes. 

BY MR. SMOLLAR: 

Q. Mr. Conroy, did Doctor Wise ever submit a bill to you for 
services he performed? A. Yes; he did. | 

Q. Do you remember how much it was? A. One bill I think 
was around $150. 

Q. Have you paid him any of that or paid his estate any part of 
that? [43] A. No, sir. 


Q. Getting back for one minute, Mr. Conroy, to this locking ex- 
perience that you have. What situation is it that brings on this lock- 
ing in your back? A. It's just a situation that I really wished I knew 
what did it and another situation I didn't mention to you is about a 
year ago, I just went out front to pick up the newspaper and I bent 
down to pick up the newspaper, halfway down, and my back locked 
again and then I had to go to bed and stay there a few days until the 
muscles relaxed. 

Q. What happens at that time? What do you feel? A. Ifeela 
sharp pain, of course, but the fact of the matter is that there is no 
way I can straighten up. 

@. And then it takes three or four days — A. Then it takes 
three or four days for it to feel better again. 

Q. Mr. Conroy, I don't know whether or not you testified to this 
earlier, but did you testify as to H. R. H. Construction Corporation 
covering these holes? A. Yes, sir. 

Q. What is the fact as to the reason they were covered? 

MR. CLAGUE: He wouldn't know that. 

MR. SOLLAR: If he knows. 

THE COURT: If you know. 

[44] THE WITNESS: The reason that the holes were covered 
was a safety measure to provide a safe working area. 

MR. SMOLLAR: You may cross examine. 

THE COURT: Would you like to do that after lunch? 

MR. CLAGUE: Perhaps it is a little late to start, your Honor. 

THE COURT: Let's take the noon recess, ladies and gentlemen 
of the jury. Remember the admonitions not to discuss the case 
among yourselves and let's return at 1:45. Can everyone return by 
1:45. Very well, let's recess until that time. 

(Whereupon, a recess was taken to 1:45 o'clock P.M., the same 
day.) 
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[45] Tuesday, April 2, 1968 | 
1:45 P.M. 

THE COURT: You may let the record show that all members 
of the jury are present and you may proceed now with the cross ex- 
amination. | 
Will you return to the stand, please, Mr. Conroy. 

DENIS CONROY 

having been previously called and duly sworn, resumed the stand, 
was examined and testified further as follows: | 


CROSS EXAMINATION 


BY MR. CLAGUE: 
Q. Mr. Conroy, you testified on direct examination that you are 
now engaged in business for yourself building houses; is tet cor- 
rect? A. Yes, sir. | 
Q. What is the name of your business? A. Denis Conroy. 
Q. You don't have any trade name or anything like that? A. 
No. | 
Q. Are you in business just by yourself or do you have a part- 
ner? A. By myself. 
[46] Q. Where are you now building a house? A. In the Pros- 
pect area. | 
Q. Have you done most of your building in that area? A. Yes. 
Q. Now, going back to the accident that happened to ae down 
in the Capitol Park Apartments, you have testified that you were lay- 
ing up the first two rows of brick on a fancy brickwork railing that 
was on each side of the balcony? A. Yes, sir. 
Q. And ultimately across the front another type of railing would 
be built; is that correct? A. That is correct. | 
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Q. Now, at the time you were laying those bricks there, there 
was no railing or anything on the front, just the edge and space be- 
yond that; is that correct, sir? A. No; at the time we built that, 
there were four-by-fours supported from one canopy to the one 
above it. 

Q. But it still opened up? A. There were two-by-fours to 
form a rail. 

Q. How long had it been since that slab had been poured? A. I 
had only been on that job for two weeks. I really don't know. 

Q. Now, on the sides of the balcony where you worked, [47] was 
there anything there that you had to move before you started putting 
up the bricks? A. Yes; there was also a two-by-four that come 
across. If it was about three-foot high we would leave that. Occa- 
sionally it would be at the bottom and we'd have to take this off to 
course that. The first two courses would take the place of the bot- 
tom piece. 

Q. And these were common ordinary red bricks you were lay- 
ing? A. Yes. 

Q. Do you remember if you started laying at the building wall 
and went out or whether you started in and came back? A. I can't 
remember, sir. 

Q. Which side did you lay, the left or the right? A. After 
completing each patio I would take the one on the left and Joe Brown 
would take the one on the right. 

Q. Now, how wide was the balcony from what would be the wall 
of the building? That is, to the edge? A. I would say approximately 
four feet, four or five feet. 

Q. Approximately the width of this table? A. That's correct. 

Q@. And it was about 12 feet long, I believe you said? A. It 
could have been possibly a little longer than [48] that, but that's just 
an approximation, about 12 feet long. 
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Q. And the sides of this balcony were not at right angles to the 
wall, were they? Didn't they tilt a little bit? A. They curved. 
They kind of curved in a little bit. | 

Q. Now, as you finished your work on this particular balcony 
and started off, where was Mr. Brown at the time? A. Mr. Brown 
was slightly ahead of me; we were almost side-by-side, but he was 
slightly ahead of me. | 

Q. Was he also carrying tools? A. Yes, sir. 

Q. What about your materials, bricks and cement, how did they 
get to you and how did they get to the next balcony? A. They would 
be already there, before we got there. Between two bricklayers we 
had a help, who would do that; he was ahead of us, with a|/small stack 
of brick and also mortar. | 

Q. He would make a pile of mortar on the deck that you would 
use? A. No; he would bring it up in what we call a mortar pan, a 
container and just lay it down. | 

Q. Well, how did he transport these things around? | [49] Did 
he have a wheelbarrow or something to carry the stuff in? A. Yes, 
sir. 

Q. Now, this air register hole that you fell in, what were the 
dimensions of it? A. It was approximately a foot wide and about 
five feet or a little longer long. 

Q. And was the board that gave way, that moved, or whatever 
it was longer than the hole? A. At the time, to me, it looked like 
the whole thing was covered, but I have been told since that the board 
was not quite as long as the hole. At the time, it looked like it was 


over it. 
Q. Was it as wide as the hole? A. It was as wide as the hole. 
Q. Now, this register, as I understand it, or this hole for the 

register, did not run all the way across the entrance to the balcony, 


but only ran across about halfway? A. Yes, sir. 
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Q. And as you stood in the building looking out over the bal- 
cony, would that hole be on your right or on your left? A. This par- 
ticular one, looking from inside the building, looking out, would be on 
the left side. 

[50] Q. As you finished your work on that balcony were you go- 
ing to go down to the next balcony to the right of that? A. That's 
correct, sir. 

Q. Facing out of the building? A. Yes, sir. 

Q. When you came to that balcony to do your work, do you re- 
member stepping over this particular board? A. Apparently I 
looked at it. I just walked out there. 

Q. I believe you have mentioned earlier in your case that you 
would not have stepped on a board; is that correct? A. Well, that is 
apparently not step on a board that is makeshift; not when they pro- 
ject over a hole to some length. 

Q. But you wouldn't have put your foot on it if you could cross 
some other way? A. No; I think that would be a natural thing. 

Q. Was this dust that you mentioned from the sandblasting lay- 
ing all over this area when you started to work that morning? A. 
Yes, sir. 

Q. Did anymore fall while you were working? A. Not while I 
was working. They were still blasting [51] in certain areas. On any 
occasion where they were blasting directly above us we would move 
to the next patio. 

Q. You didn't find it necessary to move then while you were 
working on this balcony? A. To move the dust? 

Q. To move yourself so you wouldn't get dust on you? A. No. 

Q. Which leg was it that went down in the hole? A. The left 
leg. 


JA 37 | 


Q. And this was a piece of 5/8ths inch plywood, I think you 
said? A. Yes. 

Q. How was it secured or supposedly secured, the plywood? 
A. It wasn't secured. At the time, it just slid away when I walked 
over to it. My foot must have hit the edge of the board on it slid 
along the floor. 

Q. How far did it go? A. I would say in the neighborhood of 
four or five feet. a | 

Q. This board then was five feet long or six feet long and 14 
or 16 inches wide? A. I personally didn't measure the board. 

Q. Did it appear to be approximately as wide as the [52] hole 
or bigger than the hole, except it wasn't on the hole? A. That is 
correct. As I said, the board slid along and I didn't go over and 
measure it or anything like that. | 

Q. As you were working on the laying of the bricks on that bal- 
cony, you were kneeled down or stooped down right on the ‘concrete 
itself, weren't you? A. That's right. | 

Q. And this hole was just inside the balcony, just at the begin- 
ning of the slab, wasn't it? A. Just inside what we termed the main 
building; it was just inside the main building floor. 

Q. Did the hole extend past the end limits of the balcony? Do 
you know what I mean? If this table was the balcony, did the hole 
extend past the end of it? A. No; I believe it started — | 

Q. Right where the balcony slab started across? A, A little 
this way, I believe. 

Q. A little bit to the left? A. Towards me. 

Q. Right up to six inches, approximately? A. Approximately, 
I would say this. 

Q. And these bricks right here were the ones you were laying ? 
[53] A. On the outside, that is correct. 
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Q. Well, is this area of the balcony all open at this point? A. 
Yes; I would say the balcony then is longer than the table. 

Q. We realize this table is not as long as the balcony, but this 
whole wall would eventually take the sliding glass door? A. Yes, 
sir. 

Q. And when you were working on those bricks you were about 
a foot from this board? A. I would say it was more than that. 

Q. How much? A. Well, it would be four or five feet — on 
each balcony there was a little shelf, so when you walk out to the: 
patio, like this is the patio here and a wall going through here, the 
board — the glass door would eventually come across this way. 

Q. That's what I asked you a moment ago,ifthe entrance to the 
balcony was open, and you say there is a wall that comes up part 
way? A. The balcony is open, but there is a short solid wall, and 
an eventual glass wall would go in there. 

MR. CLAGUE: Is the picture available that we had a moment 
ago? 

[54] THE COURT: Exhibit 1. 

BY MR. CLAGUE: 

Q. Mr. Conroy, on this picture, on each side of the glass area 
there, there is a basketweave effect; is that the solid wall you're 
talking about? A. No; that’s the wall that — 

Q. I think we're talking about different things. Let me point 
to it. This wall here that you were laying would that ultimately rise 
as high as the next slab above? A. Yes. 

Q. Isee. So in this picture we can't see the solid wall that is 
next to the balcony; it is obscured by the work you were beginning; 
is that correct? A. That's correct. 

Q. I believe you said you started to work about 7:30 that morn- 
ing and this was 10:00 or 10:30 when this happened? A. Yes, sir. 


‘ 
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@. You had done three or four balconies before this? |A. That's 
right. 

Q. Did they all have this register hole right along the’ balcony ? 
A. Yes, sir. | 

Q. Was that the layout all over the building, to have this hole 
right beside the board opening? [55] A. Once you got on one floor, 
there would be a slight difference, say, between two bedroom and 
three bedroom apartments, but most of them would be repetition 
work. ! 

Q. You mentioned there were some piles of wallboard inside. 
When had they been placed there? A. I don't know when they were 
placed there. | 

Q. Mr. Smollar asked you about whether you had had any back 
difficulty before, what was your answer to that? A. I told him I 
hadn't had any. | 

Q. None atall? A. No, sir. 

Q. Who else was working around this area besides you and Mr. 


Brown and the man who would bring you materials? A. There was 
many persons around the area, but I didn't know who they were. 
Q. Were there some carpenters there? A. I can't specifically 
say. 
Q. What about mechanical men; were there any of them in the 


area? A. I can't specifically say that I saw mechanical men. 

Q. I believe you mentioned that the board, or boards, generally, 
were fastened down with hard case nails. [56] A. Yes, sir. 

@. Where were these nails placed in the board? A. They were 
- placed at the end of the board, one hard case nail at each end. 

Q. Did that seem to cover the hole except for this one? A. It 
did. 
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Q. Was there anything else there holding the boards besides 
these two nails? A. Nothing. 

Q. How long would it take you to do one side of one balcony, 
that you did on this particular balcony? A. Approximately half an 
hour. 

Q. After you got caught in the hole you didn't pay any more at- 
tention to the plywood, did you? A. No, sir. 

Q. After you were hurt, you mentioned you were taken down- 
stairs and assisted to the hospital by somebody else working there. 
Did you ever go back up to the scene of this accident again? A. No. 

Q. Were you ever admitted to the hospital; did you stay over- 
night? A. No. . 

Q. How long a time did you go to Casualty for treatment? [57] 
A. I would say it was around about four or five weeks. 

Q. Who treated you there, Doctor Braden? A. Doctor Braden 
and Doctor York. 

Q. Why did you stop going there? Did you feel that you were 
all right or did they tell you not to come back again? A. Well, I 
consulted with Doctor Braden after awhile and asked him if it was 
all right if I did some light duty work. This was fine with Doctor 
Braden. Eventually, the reason I went to my family doctor was be- 
cause I was still having trouble and I didn't think I was getting any- 
where at Casualty. 

Q. What were the last few words? I didn't hear you. A. The 
reason I went to my family doctor, the reason was I didn't think I 
was getting anywhere, the problem was still there, and I didn't think 
I was getting very far at Casualty. 

Q. Did you get a bill from Casualty? A. No, sir. 

Q. What about from Doctor Braden? A. No, sir. 

Q. Mr. Conroy, are you able to say for certain that you did not 
knock this board loose yourself? [58] A. The best way I can an- 
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swer that is that I simply walked into the building and it was all 
covered, the floor was all covered with sandblasting dust, and I didn't 


even know there was a board there. 


Q. Well, you knew that this was like all the other balconies and 
it had a hole inside, didn't you? A. Yes; I knew that, but as I walked 


in there everything was the same color and I just presumed 
safe to walk by. 


Q. Was this a bright day, a cloudy day, or what? A. I; 


member, sir. 
Q. Then you are not able to say you did not kick it loos 


it was 
| 


can't re- 


e your- 


self, you only know that you stepped inside and something gave way 
on you and went down? A. Well, I know I turned around to . inside 


and I was suddenly on the floor. 
Q. This white dust covering the floor and covering the 


board 


and everything else, you say? A. I would say in some pisces it 


would be more than in other places. 
Q. Did the wind tend to blow it away from the edges of 


the 


building? A. It would blow in from the outside and fall down from 


floor to floor. 


Q. Would this thickness of plywood standing between [59] two 
points be thick enough to hold a man's weight? A. I would think so. 
Q. Do you recall me asking you that question once before, Mr. 


Conroy, when your deposition was taken? A. No; I can't neu that, 


I couldn't say. 


MR. CLAGUE: Will the court indulge me for a or 


THE COURT: Yes. 
BY MR. CLAGUE: 


Q. Mr. Conroy, I will read you the question and answer from 


page 58 of your deposition and listen to it because I'm going to ask 


} 
i 
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you if that wasn't the question and answer that was there; it's at the 
bottom of the page, and referring to the plywood: 

"Q. If it were suspended between two points on each end, say a 
piece five feet long set up between two bricks on extreme ends, would 
it hold the weight of a man, would you think ? 

“A. It all depends on how wide it was. 

"Q. Say a foot wide, 16 inches wide? 

"A. I don’t believe so, but I don’t know.” 

Was that the answer that you gave? A. If you say so, it must 
have been. 

Q. Now, at the present time what work do you do on your own 
houses that vou are building? [60] A. At the time I am going to 
build 2 house, I consult contractors — 

Q. What do you personally do, by way of working on a speci- 
fic house? A. Mamual work, I try to do very little of it. There is 
certain work I can’t do and what I can do, I do. 

Q. Do you do some of the bricklaying yourself? A. Very lit- 
tle. 

Q. But you can on occasion do a half an hour or an hour and a 
half’s work? A. Yes, sir. 

Q. I believe you testified on direct examination that you went to 
Doctor Hershmark only for examination, but not for treatment? A. 
Yes, sir. 

Q. Are you presently under the treatment of any doctor? A. 
Doctor Stovar. 

Q. When did you last receive some treatment from him? A. 
Treatment — I had an examination. 

Q. When was that? A. That was yesterday. 

Q. In preparation for today? A. Yes, sir. 
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Q. That's also the reason you went to Doctor Hershmark, [61] 
too, wasn't it, so he could be a witness here? A. I went to Doctor 
— what was his name, sir? 

@. Hershmark. A. I went to Doctor Hershmark, because Doc- 
tor Wise had died. 

Q. But you are not being treated by him? A. No, sir. | 

Q. You only saw him one time? A. That is correct. 

MR. CLAGUE: No further questions. 

MR. SMOLLAR: No redirect, your Honor. | 

THE COURT: Very well. You may call your next witness. 

MR. SMOLLAR: Will you step down, Mr. Conroy. 


| 


CHARLES G, YENDELL 
* 


DIRECT EXAMINATION 


BY MR. SMOLLAR: 


* kk 
Q. Would you state your name, please, sir? [62] A. My name 

is Charles G. Yendell. i 
Q. Would you spell the last name, please? A. Y-e-n-d-e-l-1, 
Q. Where do you reside? A. I reside in Rockwell, Maryland. 
Q. Do you have an address there? A. I beg your pardon? 

Q. Do you have an address there? A. Yes; 5005 Granby Cliff 

Avenue. | 
Q. That's in Rockwell? A. Rockwell, yes, sir. | 
Q. What is your business or occupation? A. Iam the assistant 


director for industrial safety for the District of Columbia. 
* * * 


[64] THE WITNESS: With regard to this, this would be deemed 
a floor opening and this is the definition under Rule I1(a) (21.034): 
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"Floor openings shall mean an opening 12 inches or more as least 
dimension of any floor, roof, platform, pavement or yard." 

Now, for floor openings, depending on their size, it can either 
be rails, the standard railings or they can be floored over or cov- 
ered. 

Now, the flooring or covering, which would be the most classi- 
cal thing for a hole of this dimension, it says here — 

BY MR. SMOLLAR: 

Q. Can you give us the number of the regulation that covers 
that, sir? A. Yes; this is temporary floors and the construction 
of them is 11-21089, construction: "The covering of floor open- 
ings shall be not less than one-by-ten inch planking or equivalent 
for spans up to 18 inches, but not less than two-by-ten inch plank- 
ing or equivalent for spans over 18 [65] inches.” 

This is (0) under the same rule: 'Temporary working floors 
shall be not less than two-by-ten inch planking, tightly secured or 
fastened in place.” 

Q. Now, Mr. Yendell, in a floor 12 inches by 66 inches, would 
a 5/8ths inch thick plywood be adequate under the rules you have 
cited? A. No, sir; it would require the two-by-ten planking. 

Q. When you say "securely fastened", what is meant by "'se- 
curely fastened”, Mr. Yendell? A. There are more than one listed 
here, they must be secure on the other side and then they must be 
nailed or otherwise fastened so they cannot be readily kicked out of 
place and blocked on the other side so they cannot be readily moved. 

Q. How long have you been with the department? A. Eighteen 
and a half years. 

Q. And how long have you been connected with this kind of work; 
that is, being occupied with the safety features of employment? A. 
Eighteen and a half years. 
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Q. Now, Mr. Yendell, who do you look to in the jobs, the major 
jobs, for responsibility and control of the safety provisions 21 A, 
Well, as I explained before, this would be the [66] responsibility of 
the general contractor. Now, the only time we would get away from 
that is if the sub-contractor did remove such flooring, it would be 


his responsibility to see that it was replaced. 
Q. Only if he removed it, is that it? A. Only if he removed it; 

yes, sir. 
@. Now, Mr. Yendell, is there any rule or regulation that you 

can point to and based on your experience in the department that 


would permit a general contractor to escape his responsibility by 
contracting with a sub-contractor for delegating the safety features 
of a job to the sub-contractor? A. No, sir; it is still his respon- 
sibility. 

MR. SMOLLAR: You may cross examine. 


CROSS EXAMINATION 


BY MR. CLAGUE: 
* Ok Ok | 

[67] Q. This 5/8ths inch plywood you say is inadequate to cover 
this span. This span is one foot wide and the testimony in this case 
has been that the board went from one side to the other, butinot the 
length of it. Would that make a difference in your evaluation? A. 
We don't accept 5/8ths inch plywood in lieu of regular planking. We 
have never been able to get a strength figure on 5/8ths inch plywood 
or any other plywood, for that matter, and because of this, the only 
time we permit it is when there are other planks beneath it, 

Q. But it might in fact be as strong as a board; is that) cor- 


rect? A. I doubt it seriously. 
* * 


JA 46 
[70] RECROSS EXAMINATION 


BY MR. CLAGUE: 

Q. Mr. Yendell, do you know if there are any reports of viola- 
tion of this particular regulation with reference to holes that are one 
foot wide and five feet long on this job that we are talking about in 
this case? A.|I don't even know the location of this job and I had 
such little knowledge that I didn't check the file at all. 

Q. You weren't asked to search your file as to this particular 
job? A. No, sir; I was just to bring the regulations. 

* * * 


NEWELL BROWN 
* * * 


{71} DIRECT EXAMINATION 


BY MR. SMOLLAR: 

Q. Mr. Brown, will you state your full name, please. A. Newell 
Brown. 

Q. Will you spell for the reporter your first name, sir? A. 
N-e-w-e-l-1. 

Q. And where do you live, sir? A. 3420 Memorial Street, 
Alexandria. 

Q. I missed the name of the street. A. 3420 Memorial Street, 
Alexandria. 

Q. What is your business or occupation? A. Bricklayer. 

Q. By whom are you presently employed? A. John B. Kelly. 

Q. And how long have you been employed by him? A. Seven 
years. 

Q. Were you employed by him on May 20, 1964? A. Yes; I 


was. 
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Q. Do you recall working with Mr. Conroy, who sits at the 
plaintiff's table here, on that date? A. Yes, sir; I do. | 
Q. Do you recall Mr. Conroy being involved in an accident on 
that date? [72] A. Sure do. | 
Q. Where were the two of you working just prior to the acci- 
dent? A. We was working on the south side of the building, third 
notch, southwest. We was laying out bonds on some brick walls for 
the balcony. | 
Q. Had you been working with Mr. Conroy for some time prior 
to May 20, '64? A. Oh, I'd say maybe a couple of weeks, some- 
thing like that. ! 
@. On that particular job? A. That's right. | 
Q. Did you know him before that? A. Yes, sir. i 
Q. Had you worked on other jobs with him before that? = Yes; 
I had. 
Q. Just tell us, would you, if you please, from your observations 
of Mr. Conroy during the time you worked with him before this acci- 
dent, whatis your opinion astohis health, apparent health? A. ‘Well, 
I think he had very good heaith. | 
Q. And was he an industrious worker? A. Yes, sir. 
Q. Now, on May 20, 1964, tell the court and jury what happened 
when you left that balcony? [73] A. Well, we was laying out the 
brick walls on the balcony and we got through, put our tools in the 
tool bag and picked up the tool bag and came back in on the floor 
in the building and I started to walking off and I turned — he didn't 
know I was turning — and I looked at Mr. Conroy and he'd gone down 
the hole. | 
Q. What else did you see? A. Well, he was sitting in the hole; 
one leg was in the hole and one was on the floor. | 
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Q. What happened to the covering of that hole? A. The cover- 
ing was off to one side. y 

Q. Then what did you do; did you help Mr. Conroy? A. I helped 
Mr. Conroy out of the hole and I nailed the board back over it. 

Q. Mr. Brown, did there come a time after this accident when 
you measured the hole? A. Yes, sir; sure did. 

Q. To see how — A. To see how big it was; yes. 

Q. And what was the measurement of the hole when you meas- 
ured it? A. The hole was 12-by-66. 

Q. That's inches? A. Inches, yes, sir. 

Q. Now, did you also measure the board, the plywood [74] 
board? A. The board was 20-by-63. 

Q. So that the board was shorter than the hole? A. Yes. 

Q. And it was 20 inches wide? A. Yes, sir; that's right. 

Q. How thick was that plywood board? A. Five-eights of an 
inch. 

. Could you tell the court and jury what the condition of the 
floor was at the point where this board was laying? A. Well, the 
floor was covered with, I'd say, sand, fine sand, because there had 
been sandblasting and it was covered with a kind of a white looking 
sand. 

Q. Was that on the concrete as well as the board? A. Yes; it 
gure was. 

Q. Was there any permanent flooring put on the concrete that 
day? A. I don't understand. 

Q. Did they put any permanent flooring on that concrete, or was 
it still bare concrete? A. No; it was bare concrete. 

Q. Now, what is the fact as to whether there were other objects 
scattered around that floor? A. Yes; there was pieces of plywood 
laying around and [75] on the sides where you come in from where 
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| 
i 


we were working, there was a pile of boards, plasterboard or some- 


thing on the sides. 
* * 


[84] MEYER H. STOVAR 
* 


DIRECT EXAMINATION 


BY MR. SMOLLAR: 
* Ok 


[89] Q. Doctor, following this condition that you found, what, if 
anything, did you do or recommend for Mr. Conroy? A. First of 
all, in order to complete my diagnostic studies, I had Mr. Conroy get 
some x-ray studies of his lower spine and lower back and I put him 


on a course of medication and saw him subsequently thereafter sev- 


eral times in the expectation and in the hope that I could improve 


his condition and relieve him of his discomfort. 


Q. Did you do the x-rays yourself or did you send him to some- 


one else? A. I referred him to a radiologist. 
* OX 


[91] Q. All right. Does he describe any pathology at all? 


A. 


Yes; he does describe a couple of pathological items, if we can term 


pathology as being a departure from the complete normal; he 


de- 


scribes lipping of the adjacent anterior margins of two vertebra. 


These are thoroughly arthritic changes which are very frequently 


seen in most people of Mr. Conroy's age. 


Q. Now, bearing in mind the fact the arthritic lipping is ea Iam 


saying it right? A. Yes; you are correct. 


Q. — there and having in mind this severe blow, is there any 
relationship between the severe blow on May 20, '64 and the find- 
ings in the x-rays producing the symptoms that you found on Mr. 


Conroy on your first examination? [92] A. Yes; it is possible. 


| 
| 
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One can't definitely prove this, but generally when one finds, or if 

I may sayitin this way: One frequently finds early arthritic changes 
which were completely asymptomatic, that is, a normal course of 
investigation, a study of the patient, one will find arthritic changes 
which are asymptomatic; that is, symptom free. They don't pro- 
duce any symptoms; there are no complaints referrable to these, 
but it is entirely possible and frequently does happen that we find 
arthritic changes which then produce symptoms following injury. 
That is, one might say we have a quiet or an asymptomatic situation 
which produces symptoms subsequent to an injury. 

Q. Now, doctor, you prescribed certain medication for Mr. 
Conroy. What kind of medication did you start on? A. I started 
him off on muscle relaxing and analgesic medication. 

Q. What, if anything, was the result from this course of treat- 
ment that you embarked on for him? A. There were no significant 
improvements in his symptoms or complaints. 

Q. Would you tell the court and jury then what the progress of 
your treatment was from that time on; that is, from the first time 
you saw him? [93] A. From the first time that I saw Mr. Conroy 
and for a number of subsequent visits there was very little change 
in his symptom complex. There was nothing of any permanent char- 
acter in the way of improvement, to the best of my recall, and even 
though my records show that he attempted to work, he was unable 
to work and unable to do anything which required any effort or stress 
on his back, such effort or stress producing incapacitating discom- 
fort. 

Q. Doctor, what, if anything, did you do in connection with fur- 
ther treatment of Mr. Conroy? A. Well, I tried some other medica- 
tion on him, some anti-inflammatory medication, feeling that possi- 
bly subsequent to the injury there might have been an inflammatory 
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component to his injury, but the medication was ineffective and'I 
finally — finally he had recourse to a specialist in physical médi- 
cine, to whom I referred Mr. Conroy for examination, evaluation 


and further treatment. 


Q. Was that Doctor Wise? A. That was Doctor Wise. 
* ok Ok 


[98] Q. Will you then tell us what Doctor Wise said on June 14, 
1966, Doctor? A. In this letter, Doctor Wise again refers to Mr. 
Denis Conroy: | 

"I reexamined your patient, Mr. Denis Conroy, on June 9, 1966, 
whom you referred to us approximately a year ago because of back 
pain associated with an injury while at work. | 

"He has had 2 variety of physical therapeutic treatments, but he 
still continues to have some low back pain. The pain is Eten 
tent; it comes on after making certain movements; it is sharp in 
[99] nature and is followed by a feeling of weakness in the back, 

"Despite our best efforts in an exercise program, postural cor- 
rections, the use of various physical therapeutic modalities, Mr. 
Conroy still has essentially the same symptoms he had one year ago. 

"His x-rays which were repeated here one month ago show no 
significant changes. It will be recalled that his initial x-rays showed 
some spur formation on several ofthe lumbar vertebrae, particularly 
on the anterior aspect of L-3. The radiologist initially though : there 
had been a slight depression of the articular surface of this vertebra 
in the past. ! 

"Summary and impressions: I believe that Mr. Conroy has had 
a back strain superimposed on an underlying osteoarthritis of the 
lumbar spine, which accounts for his continuation of symptoms as- 
sociated with even the mildest stresses of daily activity. He has 
been unable to return to work as a bricklayer, but is now doing some 
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secondary type of occupation as a building contractor. This appears 
to be within the limits of his physical tolerance at this time. 

[100] "I see no purpose served by continuing any physical 
therapy since we have exhausted our usual modalities. I am refer- 
ring him to you in the event that you feel that an orthopedic evalua- 
tion or a new opinion may be worthwhile. I regret we have been un- 
able to give him any assistance. He got some relief with a back 
support for some time, but this has been removed in recent weeks, 
since he was becoming dependent upon it.” 

* xk * 

[103] Q.: Having in mind, Doctor, that this is still existing after 
four years, do you have an opinion based upon reasonable medical 
certainty as to whether the condition you found yesterday on exami- 
nation is permanent? A. I would regrettably perhaps have to con- 
clude that I think it is permanent; I think it is going to stay. I would 
base that opinion on the fact that if it hadn't shown any significant 
change or improvement in four years, then I think that it is a fixed 
condition. 

xx * 


[105] MAURICE H. HERZMARK 
** * 


DIRECT EXAMINATION 
BY MR. SMOLLAR: 


* * * 
[112] Q. Doctor, coming down to your findings here, is [113] 
there anything about these findings that indicate pathology? 
** * 
A. Now, the impression that I gave was that he had a chronic lum- 
bosacral strain and that he had an instaility of the lumbosacral joint 
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with evidence of muscular hyperfusion, which is simply another 


word for chronic strain. | 


* KK 
[L114] Q. Doctor, do you now have an opinion based on reaison- 
able medical certainty as to whether this condition you have found 
in your examination recently is permanent? A. Yes; it has existed 
for four years and he has had adequate treatment at the hands of 
very capable doctors, I must assume there is nothing more that 
medical science can do for him toimprove his condition very much. 
Q. Now, Doctor, do you have an opinion based upon your exami- 
nation and your experience and on reasonable medical certainty as 
to whether this disability in the back can be assessed percentage- 
wise? A. Well, yes, having had considerable experience with) in- 
dustrial injuries, I assessed him as having partial permanent dis- 
ability. | 
Q. Through his entire body? A. Through his entire body. 


* KOK 


April 3, 1968 

* * * | 

[124] MR. SMOLLAR: With your Honor's permission then, I 

would ask, ladies and gentlemen of the jury, there is a section of 

the District of Columbia code, which is the statute for the District 

of Columbia, which provides under the general title of "Labor" and 
sub-chapter two, "Industrial Safety'', the provision Iam going to 


read to you as follows: 


"36-438. Every employer shall furnish a place of employment 
which shall be reasonably safe for employees, shall furnish and use 
safety devices and safeguards and shall adopt and use practices, 
means, methods, operations and processes which are reasonably 
safe and adequate; render such employment and place of employ- 
ment reasonably safe." 
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[125] Then the word “employer” is defined in Title 36, Section 
432, under the same sub-chapter, "Industrial Safety'’, as follows: 

“Employer includes every person or firm, corporations, part- 
nerships, stock associations, agent, manager, representative or 
foreman or other person having control or custody of any industrial 
employment, place of employment, or any employee; shall not in- 
clude the District of Columbia or any instrumentality thereof, of the 
United States or any instrumentality thereof.” 

And under "Safe and Safety”, it says: 

"Safe and Safety..." — 
and that’s 36-432(c) — 

". .. as applied to an employment, a device or place of employ- 
ment, including facilities of sanitation and hygiene means such re- 
moval from danger of the life or health of employees as circum- 
stances reasonably permit and shall not be given restrictive inter- 
pretation as to exclude any mitigation or prevention of a specific 
danger.” 

*** * 

[126] MR. SMOLLAR: Members of the jury, Iam reading now 
from regulations called "Safety Standards, Rules and Regulations, 
Construction”, issued by the Government on the District of Colum- 
bia, Minimum Wage and Safety Board — Minimum Wage and Indus- 
trial Safety Board, pursuant to the statute I just read to you which 
promulgated these; I have them in the order which I think might 
make sense to you. I will start with Title 11, 21086(a) and (b): 

"Construction. All temporary floors, platforms and passage- 
ways shall be constructed of such material and in such a manner 
as to meet the requirements of 11-21008 through 11-21013. 

"(b) The planks of temporary floors, platforms and passage- 
ways shall be laid close together and sufficiently braced or support- 
ed to prevent excessive strain or deflection.” 


JA 55 


and there is a reference there to 21-008, as to meet the [127] re- 
quirements of 21-008 and I will read you now 21-008: | 
"All scaffolds, ladders, scaffolding devices, ramps, railings, 
guards, stairs, anchors, blocks, including braces, ropes, cables, 
mechanical devices and other equipment which are used in connec- 
tion with the performance of work shall be constructed, erected and 
maintained in a substantial manner and in a safe condition to give 
adequate support and protection to persons employed." | 
And then we have 21-087, as an applicable paragraph, which 
reads as follows: | 
"Temporary floors includes flooring used in place of permanent 
floors during construction and planking or other material over floor 
openings.” 
And 21034, definition of a floor opening: 
"Floor opening shall mean an opening 12 inches or more in in- 


creased dimension in any floor, roof, platform, pavement or yard." 
And then 21089: | 
"The covering over floor openings shall be not less than one- 
by-ten inch planking or equivalent for spans up to 18 inches and not 
less than two-by-ten inch planking or equivalent for spans over 18 
inches." 
And then (b) under that section: 
[128] ''Temporary working floors shall be of not less than two- 
by-ten inch planks laid tightly and securely fastened in place." 


Those are the provisions, your Honor, of the Minimum Wage and 
Industrial Safety Board which we are relying on and they are sub- 
mitted also in the form on an instruction. ! 

THE COURT: Very well. 

MR. SMOLLAR;: And this is the Building Code of the District 
of Columbia, Article II: 


j 
' 
1 
| 
| 
i 
' 
| 
1 
| 
a > | 
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"Scaffolds, hoists, barriers and form work constructions. All 
scaffolds, hoists, barriers or other temporary structures erected 
for use in construction, repair, alteration or removal thereof, shall 
be securely and safely supported to insure safety of persons work- 
ing thereon or passing thereon or near the same and prevent the fall- 
ing of material therefrom. Such scaffolds, hoists and barriers shall 
be erected and maintained in accordance with the requirements of 
Minimum Wage and Industrial Safety Board construction and safety 
standards effective on or about September 1, 1958."’ 
and those are the ones I read to you just before this. 

x * * 

[129] MR. SMOLLAR: Thank you. Now, getting back, ladies 
and gentlemen of the jury, to the safety standards I read from be- 
fore and definition of '’securely fastened"’ as required on temporary 
floors: 

"Shall mean so secured in place that the object referred to can- 
not under normal working conditions [130] or circumstances be ac- 
cidentally or unintentionally displaced and will be upheld and will 
withstand such weight or shock as is reasonably expected from nor- 
mal use, condition or circumstance.” 

Plaintiff rests, your Honor. 


** * 


JOSEPH SWALL 


“x * 


DIRECT EXAMINATION 


BY MR. CLAGUE: 

Q. Tell us your name and address, please? A. My name is 
Joseph Swall; Iam located at 2017 Medallion Road. 

Q. And where is that. A. Alexandria, Virginia. 
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Q. Where do you work, Mr. Swall. A. I work for the Thomas 


B. Harkins Construction Corporation. 


Q. Did you formerly work for H. R. H. Construction Corpora- 


tion? [131] A. Yes; I did. 
Q. When did you stop working for them? A. In the year 


"65. 


Q. Did you work for them at a project known as Capitol Park 
Apartments in '65 on the 200 block of G Street, Southwest? Al. Yes, 


I did. 


| 
Q. What was your job there? A. Construction Superintendent. 


Q. And what were your duties as construction superintendent ? 


A. Control over the project. 


Q. Are you familiar with the fact that that building had balcon- 


ies, platforms, projecting out of the side? A. Yes; Iam. 


Q. Are you familiar with the fact that there were air register 


holes in the concrete slab just off of those balconies? A. Yes, sir. 


Q. Now, after the pouring of the concrete, were those holes 


covered or filled in any way? A. Yes; they were. 


Q. How were they covered or filled? A. By a piece of ply- 


form. 


Q. What is plyform? [132] A. A piece of 5/Sths plywood, suit- 


able for forming concrete. 


Q. How is that different from ordinary 5/Sths inch plywood ? 
A. It is constructed in such a way that it has more structural 


strength. | 


Q. And this is used for what, did you say for forming concrete? 


! 


A. Yes, sir. 


Q. As construction superintendent are you familiar with the 


strength of such materials and what it is being used for? A Yes, 


sir. Basically, Iam not a structural engineer, but I do know the 


structural strength of plyform. 
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Q. How does the structural strength of that compare with a one- 
inch thick board ? 

MR. SMOLLAR: That is objected to, your Honor, unless he 
knows. He has already disqualified himself, as he said he is not a 
structural engineer. 

MR. CLAGUE: He said he was a construction superintendent, 
your Honor. If he knows, he can answer the question. 

BY MR. CLAGUE: 

Q. Do you know how it compares, Mr. Swall? A. Well, I can 
honestly say I have seen as high as 500 pounds pass over plywood 
when used as ramps to transport [133] brick and concrete, et cetera. 

Q. Would a one-inch board hold 500 pounds? A. No, sir; it 
wouldn't. 

Q. Now, on these duct holes that we've mentioned that were 
covered with this 5/8ths inch plyform, how was the plyform secured 
over the hole? A. Secured by masonry nails, nailed directly to the 
concrete. 

Q. Was anything else besides that applied to it? A. No, sir; 
we had put some mastic under the boards originally to keep the sand 
from going down into the convector units when they were installed. 

Q. And what is mastic? A. It is an asphalt base roofing ce- 
ment which we use to try to keep the sand from penetrating the hole 
after the unit had been installed. 

Q. Where was this applied, on the board or on the hole? A. 
Around the perimeter of the hole. 

Q. Now, during the time the holes were covered with plyform, 
were inspectors of the Industrial Safety Board on the job? 

MR. SMOLLAR: That is objected to, if your Honor please. 

MR. CLAGUE: May I have the grounds of the objection? 
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[134] MR. SMOLLAR: We are talking about one hole here that 
Mr. Conroy fell down and you are now talking about the project! gen- 
erally. They failed to meet the standard on that one hole, that's 
what we are interested in, if they were around passing on that stand- 
ard. | 

MR. CLAGUE: I will restrict the question to the third floor 
level on the south side of the building, which I believe the evidence 
shows to be the area involved. 

BY MR. CLAGUE: 

Q. Mr. Swall, while the plywood coverings were on the holes 
on the south side of the building on the third floor, did the inspec- 
tors of the Industrial Safety Board inspect the area? A. They made 
periodic inspections, but I would say over and above the job, they 
were over there to inspect, but I do not know exactly when they were 
there. You would have to revert back to the individual reports of 
the inspectors that they made of the jobsite. | 

Q. How frequently did these inspectors call on the job asia 
whole? A. It would usually be every three weeks, twice a mohth, 
depending on when their time was given to a certain area. 

Q. At anytime were you ever told to put a different [135] type 
of covering over these holes? | 

MR. SMOLLAR: That is objected to, if your Honor please; that 
would be pure hearsay, what he was told, by anybody, and I am ob- 


jecting to it rather strenuously, your Honor. 
At best, it would be self-serving and at the worst, it is rank 
hearsay. | 
THE COURT: Yes. I will sustain the objection. | 

BY MR. CLAGUE: 

Q. During the pendency of this job and restricting our inquiry 

to the third floor on the south side of the building, were any notices 


JA 60 
of violation issued against you with respect to the boards covering 
these duct openings ? 

MR. SMOLLAR: That is objected to also, if your Honor please, 
on the ground that there has been no foundation laid as far as these 
openings are concerned; he testified that his best recollection is that 
once every three weeks, there would be somebody there from the 
District. We have heard no testimony about how they were advised 
as to violations and for that reason, your Honor, I think the ques- 
tion is objectionable. 

THE COURT: Would you be the one that would be advised in the 
event there was some — 

THE WITNESS: Yes, your Honor; I would. 

[137] THE COURT: Very well, I will overrule the objection. 
You may answer. 

MR. CLAGUE: Will you answer the question, Mr. Swall. 

THE WITNESS: Will you repeat it, please? — 

BY MR. CLAGUE: 

Q. Did you receive any notices of violation with respect to the 
boards covering the duct openings on the third floor level on the 
south side? A. This again, I could not recollect; it has been some 
time ago. 

Q. Isee. Now, how many of these openings were there on a 
floor? A. I would believe that there were in the neighborhood of 
65 to 70 openings per floor. 

Q. And how many floors were there in that building? A. There 
were eight floors above the lobby level. 

Q. Who placed the coverings there initially? A. H. R. H. Con- 
struction initially placed them upon the stripping of the concrete 
forms. 

Q. What do you mean by stripping of the concrete forms? A. 

Well, the process of concrete construction, you have to build wooden 
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forms before you pour your concrete and after a waiting period for 
the setting of the concrete you go back and strip the individual 
forms. At this time, [138] a piece of wood was placed on the open- 
ings and around any dangerous areas by H. R. H. Construction. 


Q. After they were initially placed there, were they ever check- 
ed or inspected again? A. Yes; we had a carpenter steward who 
maintained the safety duties of the project. | 

Q. What is a steward? A. A carpenter steward is more or less 
an overseer for the union at the project and he keeps track of his 
carpenters' time and when you have more than 35 or 40 carpenters, 
they usually have what they call a walking steward, and while this 
man is walking, we usually make him a safety man, so he can be in- 
specting the project as he goes around. | 

Q. And how often would this man pass any particular spot? A. 
Well, he'd be on the project eight hours a day; I could not say what 
time he would pass any individual spot. ! 

Q. Would he be in the area where the carpenters were work- 
ing or in other areas also? A. Yes, sir; he would. He had the lib- 
erty of the job; he could travel anyplace that he felt free to go} 

Q. Now, in addition to this union steward making rounds in- 
specting, were there any other inspections performed [139] with 


respect to the plywood coverings? A. If I saw anything that was 
open I would try to have it covered up. 

Q. Was the job of the safety of these coverings on the holes 
one that was retained by the general contractor ? i 

MR. SMOLLAR: That is objected to, if your Honor please, and 
the first ground, your Honor, it is leading, and the second ground is 
that it is incompetent as far as any issue in this case is concerned; 
he can't discharge his liability by alleging a contract with some 
third person and for that reason, your Honor, I am objecting to it. 
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MR. CLAGUE: As to the first ground, perhaps Mr. Smollar 
is right. 

As to the second ground, I have a case on point. 

THE COURT: You may reframe your question. 

MR. CLAGUE: Thank you, your Honor. 

BY MR. CLAGUE: 

Q. Mr. Swall, on the job did you have a procedure for accident 
reports? A. Yes, sir; we did. 

Q. When an accident occurred, a person being injured on the 
job, what was the procedure for reporting the accident? A. If the 
accident was serious, they usually called an ambulance, but they first 
notified me so that I could [140] call one. 

Q. Did you receive any report that Mr. Conroy had been in- 
jured? A. No, sir; I didn't. 

Q. When was the first that you heard that he had been hurt? A. 
I heard talk on the project about — well, I can't say, but it was a 
couple of days after it happened, that somebody had tramped through 
the floor, but I heard no more of it until approximately two weeks 
ago when I was notified. 

Q. Now, Mr. Swall, there has been testimony in this case that 
approximately the time Mr. Conroy was hurt, there was sandblasting 
going in; is-that the fact? A. Yes, sir. 

Q. And what type of material was used in this sandblasting ? 

A. A white silica sand. 

Q. What effect did that have covering things and what-not? A. 
Well, it would cover them. 

Q. How did it affect the visibility of things that it covered? A. 
Well, the sand is a very fine mica sand and it would almost strain 
through anything. 

[141] Q. It would do what? A. It would strain, go through any- 
thing. Actually, if there were to be a crack or anything like that, any 
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indentation, it would just drift on through on down to another floor. 
It did cover an area. | 

@. About how thick would it be in any given area? A. Oh,ja 
solid area, I would say it would be a quarter of an inch thick : 


Ss) 


floor area. 
Q. You mentioned that it would through any little hole. What 
other affect did it have on visibility of boards, nails or anything ly- 
ing on the floor? A. Oh, it is hard to explain — it would bring the 
object out. I mean, it would fill the barrier on top, make it out+ 
standing. | 
Q. Why would it do that? What would cause that? A. I don't 
know. This is just the visual views I have seen, a piece of wood 
laying on the floor, it would just more or less cap it off or you could 


see the projection of a nail laying on the floor; it's something I can't 
answer. : 
Q. Outside of what you have mentioned about hearing talk on the 
job that a man had been injured by falling into a hole, do you know 
anything else about Mr. Conroy's accident? A. No, sir; I don't. 
[142] Q. Was there a sub-contractor on the job by the =e 
of Star Construction Company? A. Yes, sir. 
Q. Are you familiar with Star's responsibilities and duties as 
a sub-contractor ? | 
MR. SMOLLER: That is objected to, your Honor, on the ground 
that the best evidence of Star's relationship to the general contrac- 
tor in this case would be the contract itself. 
THE COURT: Well, he can answer this question yes or na He 
just asked whether he knew or not. 
You may answer the question. 
THE WITNESS: Would you repeat the question again, please? 
MR. CLAGUE: Would you read the question back, please? 
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(Pending question read by the reporter.) 

THE WITNESS: Yes; Iam. 

MR. SMOLLAR: I move to strike the answer, if your Honor 
please. 

THE COURT: I will overrule the objection. 

BY MR. CLAGUE: 

Q. Now, you mentioned earlier about the union steward in- 
specting as he went around. Was the union steward an employee of 
H. R. H.? [143] A. Yes, sir; he was. 

Q. And did Star Construction Company have any responsibility 
or duty so far as inspections went? A. Yes, sir; they did. 

MR. SMOLLAR: I beg your pardon? 

THE WITNESS: Yes, sir; they did. 

MR. SMOLLAR: That is objected to and I move the answer be 
stricken on the ground that the best evidence of the Star Construc- 

. tion Company's role in this project would be the contract. 

I also object on the second ground, your Honor, that it is in- 
competent as far as any issue in this case is concerned for the 
simple reason that the general contractor's responsibility is deter- 
mined by statute in this case and it cannot, under the statute, un- 
der any circumstances avoid its responsibility by delegating it toa 
union steward or any sub-contractor, if that's the case. 

For those reasons, I am objecting. 

THE COURT: I will overrule the objection. 

BY MR. CLAGUE: 

Q. What type of sub-contractor was Star; that is, were they a 
‘masonry contractor, carpentry contractor, electrical, or what? A. 
They were a carpentry contractor. 

[144] Q. Now, you mentioned that they pad some responsibility 
as to inspection; did they have any responsibility as to remedying 
any condition that they found to exist in their inspections? 
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MR. SMOLLAR: That is objected to, if your Honor please. 
THE COURT: Yes; I will sustain the objection. 

BY MR. CLAGUE: | 

Q. Now, you mentioned that the 5/8ths inch plyform would sup- 
port a weight of 500 pounds under certain circumstances and that a 


one-inch board would not under the same circumstances. How long 
has this plyform material been available to the trade, to your knw 
edge? A. I know of it for about the last ten years. 
Q. How long have you been in the construction business your- 
self? A. About 14 years. | 
MR. CLAGUE: Your witness, counsel. 


CROSS EXAMINATION 


BY MR. SMOLLAR: | 
Q. Mr. Swall, as I understand your testimony on direct exami- 
nation, the 5/8ths inch plywood which was used to cover these holes 
was the plywood that was used for the concrete forms; is that cor- 
rect? [145] A. Yes, sir. | 
@. And once you strip the concrete forms instead of using that 
plywood for other concrete forms, you just use it to cover the holes? 
A. No, sir. 
Q. What else do you use it for? A. Well, we reuse it to pour 
the concrete floors. 
Q. I probably didn't explain myself properly. | 


If you didn't reuse it for other concrete forms, you used it to 
cover holes; is that correct? A. That's true. | 
* OK 
[175] MR. SMOLLAR: My associate has just called my atten- 
tion to Instruction 50(a), which says, in the second paragraph, page 
21, my book, which covers violations of regulations and statutes and 
evidence of negligence: | 
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"However, in this case, the defendant has presented evidence — 
the plaintiff has presented evidence — which he claims excuses or 
justifies the violation; therefore, the violation of this regulation or 
statute is only evidenced by negligence which you may consider 
along with all the other evidence presented on that question." 

I think that indicates clearly that there must be some evidence 
of excuse from that violation before it can be considered. 

And I might add, your Honor, onthis "securely fastened" thing, 
which I think is very important in this case, that we aren't talking 
about equivalents there; there is no evidence of it being securely 
fastened at all. 

THE COURT: I don't recall any testimony that there were even 
any nails that had come loose. 

MR. SMOLLAR: That's correct. 

THE COURT: Well, I will give Plaintiff's 1 and 2; I think that 
they adequately instruct the jury on this point. 

MR. CLAGUE: Are you going to give them as written, [176] 
your Honor ? 

THE COURT: Yes. Do you have some modification ? 

MR. CLAGUE: I was going to suggest that you modify the lan- 
guage in those recent Court of Appeals decisions, which do not say 
negligence, per se, which these instructions say or the language in 
this Instruction 50(a). As to the safeness of the board, we have pre- 
sented evidence that shows an equivalent there and the jury should 
find and excuse the violation. 

I believe the instruction I have presented, my No. II, is more 
correct on the negligence per se rule. 

THE COURT: No. I will give Plaintiff's 1 and 2 instead of De- 


fendant's 11. 
x K 
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[177] MR. CLAGUE: Your Honor, I will make my objection at 
the proper time to the failure to give an instruction on notice and 
the denial of my No. 11 or the refusal to give something in the na- 
ture of 50(a) relating to the excusing of the violation, since I believe 
that is the present law. | 

THE COURT: Let's do that at this time. 

MR. CLAGUE: All right; but, I have to renew it again at the 
close of all the instructions, but I would like to note my exception 
to the failure of the court to [178] give a notice instruction and : 
also to your instructing the jury that the violation of a regulation 


is negligence, per se, and not including an instruction in the lan- 
guage of the Carlo v. Fitzgerald, that I have read to the court ear- 
| 


lier. 
* * * 


{179} JAMES W. BRADEN 


* * 


DIRECT EXAMINATION 


BY MR. SMOLLAR: : 

[180] Q. Doctor, will you state your full name and residence 
address, sir? A. My name is James W. Braden, 5124 Arnold) Ave- 
nue, Southeast, Washington, D.C. 

Q. And what is your business or profession? A. Iama gen- 


eral surgeon. 


Q. You have a license to practice medicine, I take it? A. I 
practice medicine in the District of Columbia. | 

Q. How long have you been practicing medicine in the District 
of Columbia? A. Since 1940. | 

Q. And you have been in your specialty for how long? A. Since 
1940. 
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Q. Where is your office located, Doctor? A. 201 Eighth North- 
east. 

Q. Is that within the confines of the Casualty Hospital? A. No, 
sir; across the street. 

Q. Are you on the staff of Casualty Hospital? A. Yes; Iam the 
chief surgeon at Casualty Hospital. 

Q. Doctor Braden, I will ask you to look at what has been mark- 
ed as Plaintiff's Exhibit 4 and Plaintiff's Exhibit 5 and refer to the 
exhibit number. : 

Will you tell us first what that card is? [181] A. Exhibit 4 
is a copy of Exhibit 5 on one side and then on the back side it has 
the dates the patient came back to the hospital for treatment and 
some notes on what was done. 

Q. Now, what card would you use then, Doctor, in the interests 
of most information, as far as the patient is concerned? A. Ex- 
hibit No. 4. 

Q. All right. Doctor, do you know the plaintiff here, Denis 
Conroy? He is sitting over there (indicating). A. I believe I rec- 
ognize him being a patient; I'm not certain. 

Q. Well, can you look at the exhibit you are now holding; what 
is the number on that, Doctor? Is that Exhibit 4 or No. 5? A. This 
is No. 4. 

Q. Yes. Tell us what that card describes? A. It describes 
Conroy, Denis, 1840 Metzerotz Road, Adelphia, Maryland. 

Q. Is that card used in your out-patient department? A. Yes; 
it is. 

Q. When I say your”, I mean Casualty Hospital Out-patient De- 
partment; is that correct? A. Yes. 

Q. Now, does that card indicate to you whether or [182] not you 
saw Mr. Conroy is an official capacity? A. Yes; it does. 


| 
i 
| 
| 
i 


JA 69 


Q. When does it indicate you saw him the first time? A. He 
was brought to the hospital on 5/20 — that would be May 20, 1964, 
and I first saw him on May 25, 1964, 
Q. And on May 20, '64, what does the card indicate what the 
diagnosis was and the treatment given? A. The diagnosis was low 
back strain and the treatment given was an x-ray examination of 
the lumbosacral spine of the lower part of the back and the patient 
was given Darvon 65, which is a rather strong pain relieving medi- 
cation. | 
Q. That was not administered by you, I take it? A. No. | 
Q. Do you know who saw the patient on May 20, '64? A. That 
was Doctor Hammer (sic). | 
Q. What was his connection with the hospital? A. He wasa 
resident surgeon at that time. 
Q. Where is he at this time, if you know? A. I believe he's in 
South America. | 


Q. Now, the next time the patient was seen was May 25th, be- 
lieve you said; is that right? A. That's correct. 
Q. And who saw him at that time, according to that [183] card? 
A. I did. 
Q. What, if anything, does that card indicate that you did for 
him at that time? A. Well, the card indicates that I spoke with him 
about his condition and advised him to continue to have application 
of heat to his back and return on Thursday, May 28th. | 
Q. On that date, May 28th, who saw himat that time? A. I 
saw him again and at that time I gave him Provasitol, which is a 
muscle relaxant medication, which also contains some medicine 
for pain. | 


' 
| 
| 


Q. And then the next time? A. I had an appointment made 


with him at the physical therapy department to receive diathermy, 
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deep heat and also massage upon his back. That was done on June 
3, 1964 and on June Sth and on June Ilth. 

On June llth, I asked Mr. Denis — 

Q. Mr. Conroy, you mean? A. Denis Conroy, excuse me. — 
Mr. Conroy to attempt to do light work. 

Q. And then when was the next time you saw him? A. I didn't 
see him again. 

Q. He appeared again at the out-patient clinic; is that correct? 
[i184] A. The record shows that he appeared on December 2, 1964, 
stating he was unable to work; the doctor at that time gave him noro- 
gesics, which is another pain-relieving medication, and asked him 
to return to see me, which he did not do. 

Q. That is the last contact with Denis Conroy as far as your 
hospital's records are concerned? A. I believe so. 

MR. SMOLLAR: You may examine. 


CROSS EXAMINATION 
BY MR. CLAGUE: 


Q. What was the date of that last contact again, Doctor? A. 
December 2, 1964. 

Q. And prior to that he had been back to you in June of '64, 
June llth, I believe you said? A. June IIth, yes. 

MR. CLAGUE: Would the clerk mark these Defendant's I and 
2, for identification. 

THE CLERK: Defendant's Exhibits 1 and 2, marked for identi- 
fication, your Honor. 

(Whereupon, the documents referred to were marked Defend- 
ant's Exhibits Nos. 1 and 2, for identification). 

BY MR. CLAGUE: 


JA 71 | 

[185] Q. Doctor, I am showing you a letter that has been! 
marked as Defendant's Exhibit No. 1, and I will ask you if you wrote 
that letter? A. Of course, this is a typewritten letter; whether or 
not I dictated it, I don't know. It sounds like I might have. It's not 
signed by me; it's signed by one of the secretaries. | 
Q. She wrote the "J. W. Braden" down there, your name? A. 


Yes. 
Q. Is that person authorized to sign for you? A. She does dn 
occasion. We have a good many reports to do and on occasion she 
will sign my name and put her initials after it. I have no real ob+ 
jection to her doing it. 
Q. Would you tell us, examining that report, what your opinion 
was as to whether Mr. Conroy's disability would continue as of the 
date you prepared that report, you dictated that report? A. My | 
opinion was, at that time, that there could not be any permanent dis- 
ability. | 
Q. And what is the date of that report? A. September 8, 1964. 
Q. Doctor, Iam handing you report form entitled Defendant's 
Exhibit No. 2, and I ask you if your signature [186] appears on that 
form? A. Yes; it does. | 
Q. Is that your real signature on that one? A. That's my | 
signature. ! 


Q. When was that form prepared? A. That was prepared May 
21, 1964. | 
Q. I direct your attention to Question No. 16 on that form; 
would you read the question and answer for us, please? A. It says, 
"Will the injury result (a) in permanent defect?", and the answer 
is ''No." | 
Q. And Question No. 18, will you also read that question and 
answer? A. "On what date do you think the injured person will! be 
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able to resume his usual work?" and the date is given as June 3, 
1965. 
MR. CLAGUE: Thank you, Doctor; no further question. 


REDIRECT EXAMINATION 


BY MR. SMOLLAR: 

Q. Doctor, the date on that report that you just read was May 
21, '64; is that correct? A. Yes, May 21, '64. 

Q. Is that May 21, '64? [187] A. Yes. 

Q. And I believe you said on this card, Plaintiff's No. 4, that 
the first time you saw Mr. Conroy was on May 25th; is that cor- 
rect? A. That's correct. 

Q. So the prognosis information necessarily had to be based 
on somebody else's estimate; is that correct, since this was pre- 
pared four days before you first saw him? A. That's correct. 

Q. And you were relying on Doctor Hammer's testimony at 
the time you made this, I take it? A. Well, this was relying on 
general experience; I mean looking at every case — 

Q. Right. Doctor, when you said in September of '64 there 
should not be any permanent disability as a result of this injury 
would that view have changed in light of the fact that there is 
evidence that he came back in December of '64 for further treatment 
and complaint? A. Yes; it would have. 

MR. SMOLLAR: I think that's all. 

MR. CLAGUE: No further questions. 

THE COURT: That's all, Doctor; thank you for attending. 


* * * 


April 4, 1968 
x x 
[235] THE COURT: Ladies and gentlemen of the jury, it be- 
comes my duty to instruct you as to the law that applies to this case 


¥v 
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and it is your duty as jurors to follow and apply the law as I shall 
state it to you. You are the sole judges of the questions of fact. if, 
in these instructions, any rule, direction or idea be stated in various 
ways, no emphasis thereon is intended by me and none must be in- 
ferred by you. For that reason, you are not to single out any certain 
sentence or any individual [236] point or instruction and ignore the 
others, but you are to consider all the instructions as a whole and 
to regard each in the light of all the others. 
The attitude and conduct of jurors at the outset of their deli- 
berations are matters of considerable importance. It is not discreet 
for a juror, upon entering the juryroom, to voice an emphatic! ex- 
pression of his opinion on the case or to announce his determina- 
tion to stand for a certain verdict. When one does that at the outset 
his sense of pride may cause him to hesitate to recede from an an- 


nounced position, if and when shown that it is wrong. | 

Remember that you are not partisans or advocates in this ae 
ter, but are the judges. The final test of the quality of your serv- 
ice will lie in the verdict you will return to this courtroom, not in 
the opinions any of you may hold before the agreement upon a ver- 


dict. 


Bear in mind that you will make a definite contribution to the 
efficient judicial administration if you arrive at a just and proper 
verdict in this case. To that end the court reminds you that in your 
deliberations in the juryroom, your purpose should notbe to support 
your own opinion, but to ascertain and to declare the truth. | 

It is your duty as jurors to consult with one another and to 
deliberate with a view to reaching an [237] agreement, if you can do 
so without violence to your individual judgment. | 

To each of you I would say that you must decide the case for 
yourself, but you should do so only after discussing it with your! fel- 
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low jurors and you should not hesitate to change an opinion when 
convinced that it is erroneous. You should not be influenced to vote 
in any way on any question submitted to you by the single fact that a 
majority of the jurors, or any of them, favor a particular decision 
or hold an opinion that varies with your own. In other words, you 
should not surrender your honest convictions concerning the effect 
or weight of evidence for the mere purpose of returning a verdict 
or solely because of the opinion of the other jurors. 

The statements of counsel are not evidence and should not be 
considered as evidence unless such statement or statements were 
made as an admission or stipulation conceding the existence of fact 
or facts. 

The party who asserts the affirmative of an issue has the 
burden of proving it. This burden he must carry by what is termed 
a preponderance of the evidence. 

Preponderance of the evidence means such evidence as when 
weighed against that opposed to it has the more convincing force. 

It is a question of quality and not of quantity, which is to say, that 
it is not necessarily [238] determined by the number of witnesses 
or documents bearing on a certain version of the facts. Should you 
believe that the evidence bearing on an essential point is evenly bal- 
anced, then-your finding as to that point must be against the party 
carrying the burden of proof. 

In judging the credibility of witnesses, you shall have in mind 
the law that a witness is presumed to speak the truth. This pre- 
sumption is not conclusive, however, and it may be overcome by 
_ contradictory evidence, by the manner in which the witness testifies, 
by the character of his testimony or by evidence pertaining to his 


motive. 
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Where there is a conflict in the testimony with respect to a | 
material fact, you must judge the credibility of the witness and you 
must determine which of the versions should be accepted as true} 


A person who by education, study and experience has become 
an expert in any art, science or profession and who is called as a 
witness may give an opinion as to any matter in which he is spe-| 
cially versed and which is material to the case. It should be con- 
. sidered and weighed by you like any other evidence in the case. 
You are not bound by it if the facts upon which the opinion is based 
have not been established to your satisfaction by the evidence, 
However, you should not reject it if it is uncontradicted [239] and 


not inherently unreasonable. 

Negligence is the failure to exercise ordinary care. It is the 
doing of some act which a person of reasonable prudence would not 
do or the failure to do that which a person of reasonable prudence 
would do, if he were actuated by those considerations which ordi- 
narily influence everyday conduct. 

The court instructs the jury that the defendant, H. R. H. Con- 


struction Corporation, admits that it was a general contractor of 


the apartment house project where the plaintiff was injured while 


working and that, accordingly, it had a duty to keep the premises 
safe for use by the plaintiff. 

Furthermore, under applicable District of Columbia statutes, 
any corporation which has control or custody of any place of em- 
ployment such as this is responsible for providing a place of em- 


ployment free from danger to life or health of employees as cir- 
cumstances reasonably permit. | 

Accordingly, I instruct you that you find that the defendant pone 
eral contractor failed to comply with this statutory requirement, 
then as a matter of law it fails to meet its duty and was negligent. 
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At the time of the incident under consideration, the 1961 building 
code of the District of Columbia was in [240] effect and required the 
following: 

"All scaffolds, hoists, derricks or other temporary structures 
erected for use in construction, repair, alteration or removal of 
buildings shall be securely and safely supported to insure safety of 
persons working thereon or passing thereunder or near the same 
and to prevent the falling of materials therefrom. 

In addition, there were in effect the following safety standards, 
rules and regulations, construction, adopted by the District of Co- 
lumbia Minimum Wage and Industrial Safety Board pursuant to stat- 
utes of the District of Columbia: 

"Section 11-21008. All ladders, scaffolds, scaffolding devices, 
ramps, railings, guards, stairs, lanes, hangars, blocks, pulleys, 
ropes, cables, mechanical devices and other equipment which are 
used in connection with the performance of work shall be con- 
structed, erected and maintained in a substantial manner and safe 
condition to give adequate support and protection to persons em- 
ployed. 

"Section 11-21086. All temporary floors, platforms and pas- 
sageways shall be constructed of such material and in such a man- 
ner as to meet the requirements of Section 11-21008 through 11- 
21013. 

[241] "Planks of temporary floors, platforms and passage- 
ways shall be laid close together and sufficiently braced or sup- 
ported to prevent excessive spring or deflection. 

"Section 11-21087. Temporary floors, includes floors used in 
place of permanent floors during construction and planking or other 
material over floor openings. 
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"Section 11-21034. Floor openings shall mean an opening 12 | 
inches or more in its least dimension in any floor, roof, platform, 
pavement or yard. | 

"Section 11-21089. The covering for floor openings shall be | 
not less than one-by-ten inch planking or equivalent for spans up 


to 18 inches and not less than two-by-ten inch planking or equiva- 
lent for spans over 18 inches. Temporary working floors shall be 
of not less than two-by-ten inch planks laid tight and securely fast- 
ened in place. | 
"Section 11-21002. Securely fastened shall mean so secured) 
in place that the object referred to cannot under normal foreseen 
conditions or circumstances be accidentally or unintentionally dis- 
placed and will be upheld and will withstand [242] such weight or | 
shock as is reasonably expected from normal use, conditions or 
circumstances." 
These regulations were for the protection of one in plaintiff's 


— Mr. Conroy's — position and violation of the regulations is, in 
and of itself, negligence in the sense that it is conclusive evidence 
of the failure of the defendant contractor to exercise the due care 
required by the law. You are instructed, therefore, that the viola- 
tion of these regulations, if found by you, is negligence as a mat+ 
ter of law. | 

Whether or not this negligence caused the injury to the plain- 
tiff, however, is secondplace. Negligence alone does not produce 


legal liability unless you further find that such negligence is the 


proximate cause of the injury to the plaintiff. In other words, you 
must find that one or both of these regulations were violated and 
that this violation or these violations were the proximate cause of 
the injury to the plaintiff before you can determine liability. | 
The proximate cause of an injury is that cause which, in na- 
tural and continuous sequence, unbroken by any efficient interven- 
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ing cause, produces the injury, and without which the result would 
not have occurred. It is the efficient cause, the one that necessarily 
sets in operation the factors that accomplish the injury. It may [243] 
operate directly or by putting intervening agencies in motion. 

Contributory negligence is negligence on the part of a person in- 
jured, which combining in some degree with the negligence of an- 
other helped in proximately causing the injury of which he com- 
plains. If you find that the plaintiff was guilty of such negligence, 
your verdict should be for the defendant, because one who is guilty 
of contributory negligence may not recover from another for the 
injury he sustained. | 

In considering whether the plaintiff, Mr. Conroy, was contribu- 
torily negligent, you are instructed that a person has a right to as- 
sume that others will perform their duty under the law and he has a 
further right to rely and act on that assumption. This does not mean 
that a person is justified in ignoring obvious dangers created by an- 
other's misconduct. He may not. But, I instruct you that unless you 
find that the covering upon which plaintiff stepped was an obvious 
danger, plaintiff, as an experienced bricklayer and bricklayer fore- 
man, had a right to assume that the plywood covering in question 
was securely fastened as required by the building code and safety 
regulations previously read to you. 

You will further note that the standard of care required is that 
exercised by a person of reasonable and [244] ordinary prudence 
rather than that exercised by a person of extreme caution or excep- 
tional skill. 

While exceptional skill is to be admired and encouraged, the law 
does not demand it as a general standard of conduct. 

The burden is on the plaintiff to prove by a preponderance of 
the evidence that the defendant was negligent and that such negli- 
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gence was the proximate cause of the injury to the plaintiff. If 
plaintiff has not fulfilled this burden, the defendant is entitled to | 
your verdict and you need not consider the issue of contributory | 
negligence. If, however, you find that the plaintitf has fulfilled this 
burden as against the plaintiff, he is entitled to recover from such 
defendant unless the defense of contributory negligence has been es- 
tablished under the court's instructions. | 
To establish the defense of contributory negligence the burden 
is upon the defendant to prove by a preponderance of the evidence 
that the plaintiff was negligent and that such negligence contributed 


to some degree as a proximate cause of the injury to the plaintiff, 

If the defendant fulfills this burden on the issue of contributory neg- 

ligence, he is entitled to your verdict; if not fulfilled, your decision 

on the issue of contributory negligence must be in the plaintiff's | 

favor. 
[245] One, who with full knowledge of the material facts, vol 

untarily places himself in a situation which he knows or should know 


involves a certain danger or hazard is deemed by the law to assume 
the risk that he may be injured by one or more of those dangers or 
hazards and he may not recover from another for any injuries or 
damages which he may sustain by reason of those dangers or har 


zards. 
Before this rule is applied to defeat the plaintiff's claim, how- 
| 


ever, you must be satisfied by a preponderance of the evidence that 
the danger or hazard which caused the injury to the plaintiff was 
open and apparent and that he was aware of this or that in the exer- 
cise of reasonable care he should have been aware of it and that; 
he voluntarily exposed or subjected himself to whatever hazard br 


danger might reasonably have been involved. Moreover, this doc- 
trine of assumption of risk is not to be applied if you find that the 


| 
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plaintiff had the duty or the legal right to expose himself to any of 
those hazards. 

No inference of negligence whatever arises from the mere hap- 
pening of the accident in this case. You are not to infer from the 
mere fact that an accident happened that some party or parties or 
any party to this action was negligent. On the contrary, the legal 
presumption is that reasonable care was exercised by both parties. 
The [246] burden of proof is upon the party charging negligence to 
overcome this presumption of due care by a preponderance of the 
evidence and to prove that the negligence, if established, was the 
proximate cause of the accident. 

You are instructed that you may not guess or speculate as to 
the existence of any fact in this case. You must base your findings 
solely upon the evidence that has been adduced before you and upon 
any inferences, reasonably deducible therefrom. The law does not 
permit you to guess or speculate as to the cause of the accident in- 
volved in this case. If, in your view, the evidence is equally bal- 
anced on the issues of negligence or proximate cause so that it 
does not preponderate in favor of the party making the charge, then 
he has failed to sustain his burden of proof and your verdict must 
be for the defendant. 

If a party has peculiarly within its powers to produce witnesses 
or other evidence which was relevant to any material issue, the fail- 
ure of such party to produce such witnesses or evidence creates a 
presumption that if produced it would be unfavorable to that party, 
unless such failure has been explained to your satisfaction. 

If you find for the plaintiff with respect to the question of lia- 
bility, then you must consider the question [247] of damages and you 
shall award the plaintiff a sum of money which will fairly and rea- 
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by him which proximately resulted from the negligence of the de-| 
fendant. | 

In fixing the amount of the award, you will consider the follow- 
ing elements of damage: First, the plaintiff is entitled to recover 
the reasonable value, not exceeding the cost to the plaintiff, of medi- 
cal attention received by him, including examinations, tests, x-rays, 
care by physicians, care by physical therapists and similar medical 
personnel and any additional medical service or treatment which | 
were reasonably required and actually given in the treatment of the 
plaintiff. ! 

Second, there is the reasonable value of the time lost by the | 
plaintiff since his injury, wherein he has been unable to pursue his 
usual occupation. In determining this amount you should take into 
consideration the evidence of plaintiff's earning capacity, his actial 
earnings and the manner in which he normally occupied his time be- 
fore the injury and find the amount which was reasonably certain to 
have been earned in the time lost had he not been disabled. 

Third, in addition, the plaintiff is entitled to an award which Wwill 
reasonably and adequately compensate him for any loss of earning 

_power occasioned by the injury [248] in question, which you find from 
the evidence the plaintiff is reasonably certain to suffer in the futire. 
in determining this amount, you may take into consideration what the 


plaintiff's health, physical ability and earning capacity were before 


the accident and what they are now, the nature and extent of the dis- 
abilities and whether they were reasonably certain to be permanent 
in character, all to the end of determining the effect of his injuries 

on his future earning capacity and the present value of the loss $us- 
tained. 
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If you find under the court's instructions that the plaintiff is en- 
titled to recover, you shall take into consideration not only the ele- 
ments of damage heretofore mentioned, but you shall award him also 
such sum as will reasonably and adequately compensate him for the 
pain, suffering, discomfort and mental anguish suffered by him as a 
proximate result of the injury in question. 

Furthermore, you will also award him such sum as will reason- 
ably and adequately compensate him for the loss and enjoyment of 
his usual and customary activities and recreation, taking into con- 
sideration in this respect the plaintiff's health, physical ability, the 
nature of his activities prior to the time of the accident and what 
they are now; the nature and extent of his injuries and disabilities 
and whether they are reasonably certain to [249] be permanent and 
their effect upon his activities, all to the end of determining the ef- 
fect upon his enjoyment of life. 

With respect to both the pain and gatterine and the loss of en- 
joyment of his usual activities, you will take into consideration in 
addition to the past and present damages such pain, suffering, dis- 
comfort, mental anguish and loss of enjoyment of life, if any, that 
you find from the evidence that plaintiff is reasonably certain to 
suffer in the future as a proximate result of the negligence of the 
defendant. 

According to the United States Department of Health, Educa- 
tion and Welfare, vital statistics of the United States, expectancy 
of life of the plaintiff is 31.3 more years. This fact, of which the 
court takes judicial notice, is now in evidence to be considered by 
you in fixing damages, if you find the plaintiff is entitled to a ver- 
dict. 

However, this one factor of evidence is not by law controlling, 
but should be considered in connection with all the other evidence 
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bearing on the same issue, such as that pertaining to health, habits 
and activities of the person whose life expectancy is in question. | 
Upon retiring to the jury room you will select one of your | 
number to act as foreman. The foreman will [250] preside over | 
your deliberations and be your spokesman here in court. Your | 
verdict must be unanimous, that is, all 12 of you must agree before 
you can reach a verdict in this case. Your verdict, and it can be 
either for the plaintiff or the defendant, and if your verdict is for 
the plaintiff then you shall fix the amount of damages to which he 
is entitled. | 
Does either counsel have any further objections to the charge 
to the jury. | 
(Colloquy between court and counsel at the bench and obj ections 


as previously noted were renewed.) 
* * & 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,147 


HRH CONSTRUCTION CORPORATION, 
Appellant 


V. 


DENIS CONROY, 
Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


_ BRIEF FOR APPELLANT 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Did the trial Court err in instructing the jury that an alleged 
violation of Minimum Wage and Industrial Safety Board Regulation 
constituted negligence per se, rather than evidence of negligence for 
the jury to consider with other evidence in the case? | 


2. Did the trial court err in refusing to instruct the jury that 
the plaintiff had the burden of proving actual or constructive notice 
on the part of the defendant, of the defective condition involved? 


3. Did the trial court err in denying defendant’s Motion for 
New Trial based on the excessive amount of the jury’s verdict |in 
favor of the plaintiff, so excessive as to demonstrate bias, prejudice, 
mistake or miscalculation on the part of the jury in its deliberation? 


Pursuant to Rule 8(d) of the United States Court of Appeals 
for the District of Columbia Circuit Rules. counsel represents that 
the case herein involved has not previously been before this Court 
under the same or similar title. 


STATEMENT OF CASE 


The Amended Complaint filed in the lower court by the 
plaintiff. Denis Conroy. for personal injuries sustained in a fall, 
named as party defendants, the HRH Construction Corporation, a 
general contractor and the R. M. Thornton Company, Inc., a sub- 
contractor, and charged each with negligent maintenance of the 
building project of the Capitol Park Apartments in Washington, D.C. 
The co-defendants, HRH Construction Corporation and the R. M. 
Thornton Company, Inc., answered the Amended Complaint and 
each filed a Cross-claim against the other for indemnity and contri- 
bution. After Pretrial, an Order was signed by the lower court dis- 
missing the Amended Complaint against the R. M. Thornton Com- 
pany, Inc., and dismissing both Cross-claims. The case proceeded to 
trial before a jury against the HRH Construction Corporation only, 
and the verdict was returned in the amount of $63,000 for the 
plaintiff. Thereafter, defendant HRH Construction Corporation, by 
counsel, filed a Motion for a New Trial and a Motion for Remittitur 
Or In The Alternative, for a New Trial. Plaintiff, through counsel, 
filed a Motion to Amend the Pleadings to Conform to the Trial Evi- 
dence, specifically, it raised the ad damnum of the Amended Com- 
plaint from $50,000 amount to $63,000. An Order was signed by 
the lower court granting a new trial to the defendant if the Remit- 
titur to $33,000 was not consented to. The Remittitur was con- 
sented to by the plaintiff and a final Order of Judgment for the 
plaintiff in the amount of $33,000 was entered by the lower court; 
thereafter, defendant filed its Notice of Appeal. 
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Factually, the plaintiff was a 40-year old bricklayer employed 
by a subcontractor, the John B. Kelly Company, Inc., and was 
working at his trade at the Capito] Park Apartments building project 
in Washington, D.C., and had been so employed for approximately 
two weeks prior to the date above mentioned; the general con- 
tractor for the building project was the defendant, the HRH Con- 
struction Corporation (J.A. 20-26). On the date above mentioned, 
the plaintiff had completed brickwork on a particular patio on the 
third floor of the building which at that time, was only partially 
completed, existing as a skeletal structure, concrete frame, without 
completed partitions (J.A. 25), and there existed on each floor of 
the structure, ducts for air registers, or floor openings which would 
allow for the installation of such air register ducts and these open- 
ings numbered 75 or 80 throughout the building. The openings 
measured 12 inches in width and 63 inches in length. (J.A. 48). 
The plaintiff testified that the openings were covered with 5/3” 
PLYFORM plywood and secured throughout the building with hard- 
case nails, but that the particular opening in question, although 
covered, was not secured; plaintiff was leaving the patio above 
mentioned and when he stepped on the covering over the floor 
opening, it tilted to one side and then slipped along the floor. 
Plaintiff's left leg went into the floor opening and he sustained 
injury. (J.A. 24). Newell Brown, a co-worker called to testify 
for the plaintiff, stated that he did not witness the actual fall but 
saw the plaintiff with his leg in the floor opening with the floor 
covering off to one side; after helping the plaintiff extricate himself 
from the hole, Mr. Brown measured the board and the hole finding 
the hole to be 12” by 66” and the board to be 20” by 63)”. 
(J.A. 25). At the time of the incident above mentioned, the third 
floor was covered with a fine sand or dust trom sand-blasting oper- 
ations occurring at the project site. (J.A. 24). Plaintiff also 
called to testify, Charles Yendell, an Assistant Director of Industrial 


Safety for the District of Columbia and he testified that the Indus- 
trial Safety Board Regulations. particularly Regulation 1 1-21.089(b) 
required that temporary floor coverings be tightly secured or fas- 
tened in place. (J.A. 44). He further testified that the regulations 
required the general contractor of a building project to secure the 
floor coverings but stated that a subcontractor would be responsible 
for securing the temporary flooring if the subcontractor’s employees 
removed the coverings. 


The defense offered evidence that the PLYFORM plywood 
boards covering the ventilation duct holes were secured with 
masonry nails and that an asphalt base roofing cement was applied 
around the perimeter of the boards (J.A. 24): in addition, the 
defense offered evidence to show that the Industrial Safety Board 
Inspectors made periodic inspections and a union steward main- 
tained safety duties on the project throughout working hours 
(J.A. 59). 

Immediately after his injury, plaintiff was taken by private 
automobile to Casualty Hospital. There he came under the care of 
the staff doctors including James W. Braden, M.D. (J.A. 67). On 
September 8. 1964, Dr. Braden prepared a report giving the opinion 
that there would be no permanent disability as a result of the injury 
in question (J.A. 67). The doctor had also given a similar opinion 
on May 21, 1964, in a report, which indicated that the patient 
would be able to resume his usual work on June 3, 1965 (J.A. 70). 
Notwithstanding, this opinion, plaintiff sought further treatment 
from other doctors and was referred by one of them to Dr. Trevsky 
for x-rays which were negative except for a finding of arthritis. 
(J.A. 51). The x-rays were thought “not significant” by Dr. 
Charles F. Wise, M.D., who believed that the cause of plaintiff's 
complaints was a recurring strain associated with his posture and 
sleeping position. Dr. Wise discharged the plaintiff in June 1966 
(J.A. 51) and the plaintiff sought no active treatment or examina- 


tion from any of his doctors from that time until shortly before'the 
trial of the case (J.A. 53). Dr. Maurice Herzmarks was consulted in 
March 1968, and after receiving the reports of his predecessors and 

examining the plaintiff on one occasion suggested that plaintiff's  dif- 
ficulty stemmed from a disc problem (J.A. 52). 


Plaintiff had returned to his usual employment six months 
after the injury, after a brief venture in the building business but 
only worked two weeks, for after a week of work without com- 
plaints, he experienced a “locking up” of his back such as he had 
not experienced in six months (J.A. 27); thereafter, he stopped 
bricklaying and has since engaged in the business of building homes. 


SUMMARY OF ARGUMENT 


The defendant herein presents to this Court, three issues for 
review; defendant asserts that the controlling case law in the District 
of Columbia in conjunction with the testimony adduced at trial jin 
the lower court required the lower court to instruct the jury that 
the jury’s finding of a violation of a Minimum Wage and Industrial 
Safety Construction Standard should be only evidence of negligence 
to be considered by the jury with other evidence in the case rather 
than an instruction that violation of such a standard constitutes 
negligence per se. | 


The negligence per se instruction given by the court to the|jury 
permitted the jury to impose liability on the defendant without jcon- 
sideration of the plaintiff's burden to prove actual or constructive 
notice of a defective or dangerous condition on the part of |the 
defendant and was, therefore, prejudicial to the defense of the dase. 
The court should have instructed the jury that the plaintiff had jthe 
burden of proving actual or constructive notice of the defective con- 
dition involved on the part of the defendant. | 


Also, the jury's verdict for the plaintiff in the amount of 
$63,000 was $13,000 in excess of the ad damnum, 25 times the 


special damages submitted by the plaintiff in a case where the plain- 
tiff was gainfully employed six months after the happening of the 
accident and this unusually high verdict for the plaintiff was illustra- 
tive of the jury's apparent prejudice. bias, mistake or miscalculation 
and justified the granting of defendant’s Motion for New Trial not- 
withstanding the Remittitur Order by the Court. 


ARGUMENT 


The plaintiff herein, Denis Conroy, filed this action against the 
HRH Construction Corporation alleging that the defendant corpora- 
ation. a general contractor, engaged in the construction of the Capi- 
tol Park Apartments, failed to properly and safely maintain the 
building premises causing the plaintiff, an employee of a subcon- 
tractor, to fall into a floor opening sustaining injuries. As set forth 
in the Statement of Facts, the plaintiff was a 40-year old bricklayer 
working on ‘the building premises on the third floor patio in the 
building which had not been completed, that is, it consisted of a 
skeletal structure concrete frame, without completed partitions. On 
each of the floors of the apartment building, floor openings existed- 
to allow for subsequent installation of air register ducts, openings 
numbering 75-80 throughout the building. The openings measured 
12” in width and 63” in length and the particular opening involved, 
adjacent to the third floor patio where the plaintiff was working, 
was covered by a PLYFORM plywood board which measured 20” by 
63”. The testimony developed that the PLYFORM plywood boards 
of the foregoing dimensions were used throughout the building to 
cover the floor openings and significantly, the plaintiff testified that 
the boards were nailed in place with hard-case nails. However, the 
plaintiff testified that the particular board in question, although 
covering the hole, was not secured and that when he stepped from 
the patio onto the board, the board tilted to one side and then 
slipped along the floor. Plaintiff's left leg allegedly went into the 


floor opening and he sustained injury. Although some evidence was 
offered by the plaintiff to illustrate that the boards used by | the 
general contractor were not of the proper thickness nor of [the 
proper dimension, the evidence adduced at trial suggests only negli- 

gence in failing to secure the board over the floor opening. The 
fact that the boards were of improper size and thickness, is irrela- 
vant from the plaintiff's description of the accident, namely, that 
the board slipped away along the floor causing him to fall. It was 
not established that the board cracked or that the plaintiffs foot 
went into the hole while the board was in place. | 


Since the plaintiff himself testified that, generally speaking,| the 
boards throughout the building project were secured, but that this 
one particular board was not secured, the evidence does not suggest 
failure on the part of the defendant in initially covering the holes, 
but rather presents a theory of negligence on the part of the defen- 
dant in failing to properly maintain the temporary floor covering. 


Plaintiff relied heavily upon the regulations of the Industrial 
Safety Board Regulations, specifically, Regulation 11-21 089(d), 
which regulations required that temporary floor coverings be tightly 
secured or fastened in place. Specifically. the regulations states: 


“Temporary working floors shall be not less than 2” | 
x 10” planking, tightly secured or fastened in place.” 


There was testimony that the area of the accident on the third 
floor was covered with a fine sand or dust from sand-blasting opera- 
tions occurring at the project site, that inspectors from the Indus- 
trial Safety Board made periodic inspections of the work site, and 
that a Union Steward maintained safety duties on the project 
throughout working hours. No evidence was offered by the plain- 
tiff with regard to the length of time in which the particular floor 
covering in question remained unsecured prior to his accident. | 


The defendant asserts in this appeal that the trial judge errone- 
ously instructed the jury that the violation of a Minimum Wage and 


Industrial Safety Board Regulation, constituted negligence per se, 
rather than evidence of negligence for the jury to consider with 
other evidence in the case. Specifically, the court instructed the 
jury: 

“Accordingly, I instruct you that if you find that the 

defendant general contractor failed to comply with 

this statutory requirement, then as a matter of law, 

it fails to meet its duty and was negligent . . . 


zt 


These regulations were for the protection of one in 
plaintiff's, Mr. Conroy’s, position and violation of the 
regulation is, in and of itself, negligence in the sense 
that it is conclusive evidence of the failure of the 
defendant contractor to exercise the due care required 
by the law. You are instructed, therefore, that the 
violation of these regulations, if found by you, is 
negligence as a matter of law.” (J.A. 55). 

Defendant asserts in this appeal that the instruction given by 
the trial court was erroneous and prejudicial to the defense insofar 
as the instruction was contrary to the applicable case law in the Dis- 
trict of Columbia and permitted the jury to decide liability in the 
case without consideration of notice, proximate cause, and common 
law negligence. 


This court has ruled upon the effect of a violation of a regula- 
tion on numerous occasions. Generally, it has been held that the 
violation of a building regulation is merely evidence of negligence to 
be considered with other evidence in the case, rather than negligence 
per se. In the case of Karlow vs. Fitzgerald, 110 U.S. App. D.C. 9, 
288 F.2d 411 (1961), this court said that it was error for the trial 
judge to permit a finding of negligence based solely upon a finding 
that the defendant might have incurred a criminal penalty for viola- 
tion of a police regulation. In that case, the plaintiff brought suit 
for injury inflicted by a dog which had trespassed upon his premises. 


A District of Columbia police regulation, in effect at the time, speci- 
fied, in pertinent part, that no dog should be permitted to go upon 
private property without the consent of the owner or occupant 
In further discussing the “negligence per se” theory the 


thereof. 


court stated: 


“It is clear enough that adoption of the rule of negli- 
gence per se does not rigidly require that the plaintiff 
must win the case if the defendant is guilty of a 
criminal violation 


“It is only the ‘unexcused omission’ of a regulatory 
safeguard which can be negligence per se. This only 
means that if the defendant introduces no evidence 
tending to show that his omission of a statutory safe- 
guard was consistent with due care in the circum- 
stances, there must be a ‘presumption’ that such 
omission was willful or heedless.” 


This court in the Karlow case cited the case of Hecht Company ys. 


McLaughlin, 93 U.S. App. D.C. 382, 214 F.2d 212 (1954), whe 


rein 


the defendant allegedly violated the building code of the District of 
Columbia by the improper installation of a door. In that case, this 


court discussed the “negligence per se” rule as follows: 


“This general rule, however. was held inapplicable in 
the subsequent case of Peigh vs. Baltimore & Ohio 
Railroad Company, 92 U.S. App. D.C. 198, 204 
F.2d 391. We there characterized the doctrine of 
negligence per se as one tc be applied cautiously, 
with an eye to essential fairness. While it is clear the 
regulation involved in the present case is a safety 
measure, there is unequivocal evidence the company 
obtained the approval of public and architectural 
authorities before installing this door at this place. 
This is indicative of care on the company’s part, 
quite inconsistent with the theory that violation of 
the regulation alone, all else aside, is negligence as a 


| 
i 
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matter of law. To apply this doctrine to the facts of 
this case would be essentially unfair. The question 
of the company’s negligence is to be decided on all 
relevant evidence including violation of any safety 
regulations found to be applicable and consequently 
admissible in evidence, but including also facts 
tending to show due care on the part of the com- 
pany in the selection and installation of the door.” 


The above quoted language is particularly applicable to the 
present case. In addition to the testimony that the floor coverings 
were initially secured throughout the building, the testimony of the 
Assistant Director of Industrial Safety for the District of Columbia 
referred to in the Statement of Facts, included reference to the fact 
that if a particular floor covering was removed by a subcontractor 
through, its employees, that subcontractor would be responsible for 
replacing and securing the said floor covering. It is, therefore, 
apparent that the court’s instruction to the jury permitted the jury 
to find the defendant to have violated the regulation and therefore, 
liable to the plaintiff, without considering or deciding that the 
defendant had failed to exercise due care. In the Hecht Company 
case, supra, the court spoke of “excused violations” and in the case” 
of Whetzel vs. Jess Fisher Management Company, 108 U.S. App. 
D.C. 385, 282 F.2d 943 (1960), the court spoke of “justifiable vio- 
lation”, and in both cases, specifically ruling that civil liability 
should not be by a finding of statutory violations only. Clearly, this 
court has adopted a liberal rule with regard to liability in such cases, 
that civil liability should be determined by jury deliberation of all 
the evidence in a case. The premises of a building project of the 
magnitude involved in this case necessarily contains hazards of one 
kind or another; and in civil litigation, common fairness dictates 
that a general contractor should not be held strictly to regulations, 
but rather a general contractor should be required to exercise due 
care for the safety of others. Of course, the heedless flaunting of 


1] 


a safety regulation would demonstrate that the general contractor | 
failed to exercise due care. Certainly, in the present case, no suchi 
evidence was presented to the jury. | 


| 
A determination of the factual issue of due care necessarily 
presents the question of the time in which the floor covering 
remained unsecured. The plaintiff could not prove that the defen; 
dant was negligent or failed to use due care, without proving that 
the defendant knew or should have known, by reasonable diligence, 
that the defective condition existed. The requirement of “‘notice” 
places upon the plaintiff the burden of proving that the defective 


condition existed for a period of time in which the defendant should 


have discovered the defect and remedied it. No such evidence was 
produced. | 
Since the trial court adopted the position that violation of al 
regulation constituted negligence per se, the court rejected the 
defendant’s request of an instruction on “notice”. In substance, the 
jury was told that the plaintiff need not prove that the defendant 
knew or by reasonable diligence should have known, that the defect 
existed and this was clearly prejudicial to the defense. Obviously, 
various workmen and subcontractors were engaged in the construc- 
tion of the Capitol Park Apartments and any agency could have 
loosened or removed the floor covering in question. The obvious 
necessity for the required proof of notice is supported in the cases 
of Brodsky vs. Safeway Stores. 80 U.S. App. D.C. 301, 152 F.2d 
667 (1945); Whetzel vs. Jess Fisher Management Company. supra, 
and the recent case of John B. Kelly Company vs. Summett, No. 
21522, decided by this court on June 10, 1968. 


In the John B. Keily Company case, a lapse of time of 15 or 
20 minutes was crucial, for in that length of time a board became 
displaced by unknown means. The court said, “someone may have 


j 
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removed the lapboard during that short interval, but certainly Kelly 
had no chance to discover its absence and replace it before Summett 
fell.” 


In the present case, the plaintiff was not required to show that 
the defendant had any opportunity to discover the defective condi- 
tion or to show that by reasonable diligence, the defendant should 
have discovered the defective condition. Consequently, the defen- 
dant was prejudiced. 


Regarding damages, plaintiff's injury was first attended to by 
Casualty Hospital, and their Chief Surgeon soon determined that no 
permanency would result, and certified that the plaintiff could 
return to work on June 3, 1965. Plaintiff sought treatment from 
other doctors, and his difficulty was diagnosed as a chronic recur- 
ring back strain associated with his posture and sleeping position. 
The x-rays showed nothing significant, but a recent examination by 
a doctor who evidently examined plaintiff only to be a witness sug- 
gested that a disc problem might be involved. Plaintiff was a brick- 
layer by trade and asserted that he could no longer perform his 
trade so he became a building contractor instead. There was no evi- 
dence that the plaintiff was suffering continuing financial loss by 
reason of having his earnings reduced. 


The jury returned a verdict of $63,000 which was $13,000 
above the ad damnum. 


Many courts have viewed an excess verdict, particularly one 
exceeding the ad damnum, as requiring a new trial, notwithstanding 
any remittitur. This in Williams vs. Cannon (1963) 126 Fla. 441, 
170, So. 308, a verdict of $1250 in a case where the trial judge 
believed that $350 would have been enough was held to require a 
new trial. Similarly was McHardy vs. Standard Oil (1950) 231 
Minn. 493, 44 N.W. 2d 90, where a verdict of $4500 was returned 
on a $2500 demand; and in Koeltz vs. Bleckman, (1870) 46 Mo. 
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320, a verdict of $2879 on a $2308 demand caused the court to 
believe that the “extraordinary verdict made it certain that they 
(the jury) disregarded the evidence and mistook the law.” The same 
result was reached in Bailey vs. Interstate Airmotive, Inc., (1949) 
358 Mo. 1121, 219 S.W.2d 333, where a verdict of $45,000 on a! 
$39,800 demand was believed by the Court to be such excessiveness 
as would indicate that the verdict was the result of bias and preju+ 
dice, and that even if the jury had made an honest mistake, the 
verdict was said to savor of misbehavior and since a fair and impar- 
tial consideration of the evidence by the jury is vital to a verdicts| 
incipient validity, a new trial was ordered. The case of Lew vs. 
Wing Lee, 1924 Canada S.C. 1 Dominon Law Reports 179, which 
resulted in a $10,000 verdict on a $5,000 demand was said to be 
so excessive that it showed the jury was misled by passion and 
prejudice. 


Defendant submits that the verdict herein should be so viewed. 
The jury did not seek to be judges of the facts or to compensate 
the plaintiff according to the usual rules of damages. They, plainly 
sought to deliver a blow, to assess a penalty, to teach a lesson, or 
to enrich the plaintiff so that he might enjoy a semi-retired status. 
Since the verdict was extremely generous and constituted in effect 
a penalty against the defendant, we submit that the verdict against 
the defendant is also suspect. If the jury sought to accomplish 
some improper purpose with its generosity or vindictiveness as the 
case may be, it is virtually a certainty that they paid little heed to 
the liability aspects of the case. A new trial as to all features of the 
case is the only cure for this wrong, a remittitur cannot cure it. 
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CONCLUSION 


Defendant seeks a new trial as to all aspects of the case. The 
failure to give proper instructions on notice and on the effect of a 
violation of the regulation render the verdict erroneous, and the 
great size of the verdict shows that the jury did not properly 
perform their function. 


Respectfully submitted, 


WILLIAM CLAGUE 
FRANCIS C. O’BRIEN 


1730 Rhode Island Avenue, N.W. 
Washington, D.C. 
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In The 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,147 


HRH CONSTRUCTION CORPORATION, 
Appellant 
Vv. 
DENIS CONROY, 


Appellee 


Appeal from a Judgment of the United States 


District Court for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES 


Appellee submits that the issues raised by appell- 
ant's brief and the record below are properly stated as fol- 


lows: 


— 


l. Was the trial Court required to give an 
instruction that a violation of a safety standard of the 
Minimum Wage and Industrial Safety Board would constitute 
mere evidence of negligence, to be considered with other 
evidence, when the defendant offered no other euitionce 


| 
explaining or justifying the safety violation? 


2. Was the trial Court required to give de- 
fendant's proposed instructions as to notice that a| de- 
fect had arisen, when the only evidence was that de+ 


fendant had created the defect in the first instance? 
3. Did the trial Court abuse its discretion 
in denying appellant a new trial conditioned upon the 


plaintiff-appellee remitting a portion of the damages 


deemed excessive? 


This action has not been previously before 


this Court. 


STATEMENT OF THE CASE 


A. Proceedings Below. 


hE 


= 


The appellant's statement of the proceedings be- 
low is satisfactory. Federal Rules of Appellate Procedure 


rule 28(b). 


B. Facts Relevant to the Issues. 

Appellant-defendant HRH Construction Corporation 
(hereinafter referred to as "HRH") presented the testimony 
of only one witness at the trial below. This witness was a 
foreman on the job with no knowledge of the particular ac- 
cident involved in this case. (JA 62). As a result, plaintiff's 
witnesses as to both the facts of the incident and the nature 
and medical consequences of his injuries were largely uncon- 
tradicted. The defendant presented no evidence whatsoever 
on damages and all physicians testifying were called by 
Mr. Conroy. 

Mr. Conroy testified that prior to the accident 
involved in these proceedings, he was in excellent health, 
suffering from no back disability whatsoever, enjoyed an 
active family life and worked as both a bricklayer and at 
times a bricklayer foreman. (JA 18, 30-31). 

On May 20, 1964, Mr. Conroy was working as a 
bricklayer at the Capitol Park Apartments construction pro- 


ject. After finishing laying two courses of brick fancywork 


on a patio, he and his assistant, Mr. Newell Brown, | 


| 
| 


turned to re-enter the building under construction so 


as to walk around some piled wallboard to the next patio. 
(JA 22-24). Mr. Conroy stepped on the edge of a piece 

of plywood on the floor. The plywood gave way, skititered 
across the floor, and left him with the left leg ina 
hole and his right leg stretched across the floor. (JA 24). 


This particular hole was in the floor in drder 


that air-conditioning equipment later could be installed 


through it. There was evidence that there were such holes 


throughout the building and both Mr. Conroy and HRH's 


witness, Mr. Swall, testified that it was customary |that 
| 


these air-conditioning holes be completely covered with 


coverings which would be nailed into the concrete. (JA 24, 58). 


However, this particular covering was not nailed. (JA 24,48). 


Furthermore, the covering was three inches shorter than the 
hole. (JA 48) .—/ HRH presented no testimony explaining why 
the board was short, why it was not nailed, or why it might 
have been removed by someone. Although the HRH foreman re- 


ferred to the existence of safety inspection records (JA 61), 


1 / Appellant states in its brief that the hole measured 12 

~ inches in width by 63 inches in length, the same length 
as the board. (Br. 3). The citation for this measure- 
ment does not support it, but in fact shows the; board to 


be 3 inches too short for a 66-inch hole. (JA 48). 
| 


| 
| 
| 
| 


no such records were presented with respect to the area 
of the accident. 

Mr. Charles G. Yendell, Assistant Director for 
Industrial Safety for the District of Columbia testified 
that the hole in question was a "floor opening” as defined 
in the Industrial Safety Regulations of the District of 
Columbia. (JA 43-44). He stated that the 5/8 inch plywood 
was not an adequate covering for this particular opening 
under the regulations, and more important that the regula- 
tions required that such coverings be "tightly secured or 
fastened in place." (JA 44). Speaking from 18-1/2 years 
of experience in his department, the Assistant Director 
described that’ a secure fastening would be one where 
planks would be fastened together, nailed and blocked 
"so they cannot be readily moved.” (JA 44). No witnesses 
described any blocks attached to the board. 

Mr. Yendell also testified that under the regula- 
tions administered by him the responsibility for complying 
with the safety requirements rested with the general con- 
tractor, HRH. (JA 45). There was no evidence presented by 
HRH, nor did its counsel argue that HRH had been relieved 


of this responsibility. The exact, detailed safety 
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regulations and D. C. Code provisions administered by the 
Industrial Safety Division were read to the jury. (A 54-56). 
As a result of his sudden fall, Mr. Conroy, suffered 
a severe back strain. (JA 69). He immediately was |taken to 
Casualty Hospital where x-rays were taken, he was given a 
"strong pain relieving medication" and then treated. (JA 69- 
70). On the day following the accident, Dr. James |W. 
Braden reported that he did not believe that Chere woud be 
any permanent injury. (JA 71). Mr. Conroy was treated at 
the hospital in May and June, with Dr. Braden adhering to 
the position that there would be no permanent injury. (JA 
69-72). However, he was treated again in December! of 1964 
at the hospital. (JA 70). Also in December of 1964, Mr. 
Conroy saw Myer Stolar, M. D. (Reporter's Tr. 86; incorrect- 
ly spelled as Dr. "Stovar"). Dr. Stolar prescribed muscle 
relaxants and analgesic medication. (JA 50). He ordered 
x-rays which showed arthritic changes which the doctor test- 
ified probably existed before the injury but became sympto- 


matic as a result of the accident. (JA 50). | 


When various medications prescribed by Dr. Stolar 


proved ineffective, Mr. Conroy was referred to Dr. Wise, a 


specialist in physical medicine. (JA 50-51). Dr. Wise 


treated Mr. Conroy for approximately a year. (JA 51). Then 
Dr. Wise stated, 
Despite our best efforts in an exer- 
cise program, postural corrections, 
the use of various physical therapeutic 
modalities, Mr. Conroy still has essen- 
tially the same symptoms he had one 
year ago. 
Dr. Wise stated that he had "exhausted" his science and that 
Mr. Conroy would continue to have symptoms with even the 
"mild stresses of daily activity." (JA 51-52). 

An additional medical expert, Maurice H. Herzmark, 
M. D., summarized that Mr. Conroy had "partial permanent 
disability . . . through his entire body," and that there 
was “nothing more that medical science" could do to improve 
his condition very much. (JA 53). 

At the time of the trial, Mr. Conroy's back still 
locked periodically, he could not go swimming, he could not 
play with his children as he used to do, nor could he work 
at his trade. He now earns his living by supervising 


and managing the building of one house at a time, using con- 


tract labor, and selling that house. (JA 30, 42). 


SUMMARY OF ARGUMENT 


1. There are two lines of cases in the District of 


Columbia concerning whether violation of regulations 
such as the safety standards involved here is negligence 
per se or only evidence of negligence. These are not in- 
consistent cases. HRH argues that the violation alleged 
here should be only evidence of negligence, relying) upon 
the line of cases which permits a defendant to show that 


he had reason to believe he was conforming to the law, even 


though technically there may have been some non-compliance. 
There was no suggestion that HRH was being held to a mere 


technical default here. Therefore, there was no question 


of an excuse to be presented to the jury and the second 
line of cases, which deal with instructions in the ‘absence 


| 
of an attempt to excuse the violation, is applicable. 


2. HRH argues that it was entitled to an in- 
struction that there must be notice that a defect Has a- 
risen before it can be held responsible for that defect. 
The facts presented at trial were that the defect in 
question was structural and of the defendant's ounbcrestiont 
Since defendant failed in the first instance to meet the 
safety regulations involved and created the defect, the 


jury did not need any further instruction on notice. 


3. Defendant's argument that the fact that the 


verdict exceeded the ad damnum establishes prejudice and bias 
on the part of the jury loses much of its force when it is 
noted that the complaint was filed substantially before 

the physicians had ruled Mr. Conroy's condition to be hope- 
less. More important, the trial judge ruled on defendant's 
motion for a new trial by ordering a remittitur. This means 
that the Court must have found that the jury was not govern- 
ed by passion or bias, in which case a new trial would have 
had to have been ordered, but only that the verdict was 
excessive. This was corrected by the remittitur. The de- 
fendant can only argue that the trial Court abused its 
discretion. This the defendant does not do, nor can it 


do so under the facts of this case. 


ARGUMENT 


I. In the Absence of an Alleged Excuse for 
Violating a Safety Regulation, the Court Correctly Charged 


that the Violation Would be Negligence as a Matter of Law. 
The Court charged the jury that violation of the 


various, very specific, regulations presented during the 


trial constituted negligence, if such violation did in 


- 10 - | 
fact occur.—2/ It was the duty of the Court to determine 
the applicability of the regulations. Edmonds, Inc. v. 
—— ooo 
Voijka, 106 U.S. App. D.C. 373, 332 F.2d 309 (1964), 


Since their applicability was unquestioned, the Court was 


required to give an instruction as to their meaning, 
The instructions given were derived almost exact- 


ly from those laid down by this Court in Richardson'v. Gregory, 


108 U.S. App. D.C. 263, 281 F.2d 626 (1960). HRH asserted 
to the Court below and repeats before this Court that a 
different rule is laid down in the slightly later case of 
Karlow v. Fitzgerald, 110 U.S. App. D.C. 9, 288 F.2d 411 
(1961). The fact is that these cases are neither inconsistent 
nor does one modify the other. Rather, they represent two 
parallel and understandable rules applicable to related but 
essentially different classes of cases. Karlow follows the 
doctrine laid down in Hecht Co. v. McLaughlin, 93 U.S. App. 
D.C. 382, 214 F.2d 212 (1954). Whereas Richardson follows 
the principle laid down in Ross v. Hartman, 78 U.S. App. D.C. 
217, 139 F.2d 14 (1943), cert. denied 321 U.S. 790 | (1944). 


2_/ The Court also charged that the mere finding of negligence 
was not enough, that there had to be a finding|of proximate 
cause. The defendant does not dispute this aspect of the 
charge or the jury's finding. 


! 


— 


In Ross, 139 F.2d at 15, the rule is stated, 
"violation of an ordinance intended to promote safety is 
negligence.” Richardson repeated this mandate in a way 
which shows the meaning of the parallel cases: ”". . . un- 
explained violation of that standard renders the defendant 
negligent as a matter of law." 281 F.2d at 629. Of course, 
the new element here in the word "unexplained." 

The Hecht Co. case (before Richardson) and Karlow 
(after Richardson) are consistent with Ross and Richardson 
because they are cases of an explained violation of the par- 
ticular safety regulation involved. 

In Karlow, the plaintiff was relying on a police 
ordinance which prohibited owners of animals from permitting 
the animals to go on another's property without consent. 

The owner of the dog in question explained that he did not 
know that the new persons had moved onto the property where 
his dog bit the plaintiff. He had the consent of the prior 
owners, and thought that he still had that consent. The 

Court of Appeals felt that the defendant was entitled to have 
this explanation submitted to the jury. The ordinance, itself, 
permitted the owner of the dog to act the way he did if he 


had the consent which he thought he had. 
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In Hecht Co., the allegation was that certain bal- 
anced glass doors were dangerous in design and in riciaeton 
of certain building code specifications. At trial, the store 
owner submitted evidence that the design of the doors had the 
sanction and approval of architectural experts, as well as of 
appropriate District of Columbia authorities concerned with 
approving the construction plans. The Court, again, felt 
this could be a reasonable explanation of what might other- 
wise be a technical violation of a regulation requiring pas- 
sages free of certain hazards. In fact, it seems that if the 
company had been permitted to submit all of its ssn it 
might have been able to show that there was no violation what- 
soever. 

Obviously, HRH cannot claim kinship with the defendants 
in Karlow and Hecht Co. It did not offer any comparable evi- 
dence. Nor can HRH suggest that these two cases modify 
Richardson. The fact that these are two separate Lines of 
cases applicable in different fact situations is noted in 
District of Columbia v. Nordstrom, 117 U.S. App. D.C. 168, 

327 F.2d 863 (1963). In that case, the defendant argued that 
there was no causal relationship between the violation of a 
safety regulation and the injury which occurred, but the de- 


fendant offered no explanation why the violation of! the 
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statute was not negligence. The Court said, 
On the issue of negligence, therefore, 
the principles of Ross v. Hartman ap- 
ply, rather than those of Hecht Co. 
v. McLaughlin. (citations omitted). 

The same is true here. HRH offered no explanation 
as to why this particular piece of plywood legitimately could 
be three inches shorter than the hole it was supposed to 
cover, no explanation why it could slide easily, nor testi- 
mony that HRH had obtained approval of its practices. 

There was no reason to charge the jury with respect 
to matters not before it on the evidence. This was an unex- 


plained violation of a safety regulation designed to prevent 


the very type of serious injury which occurred. 


II. No Additional Instruction on Notice is Required 
When a Defect is Created by the Defendant. 


HRH's claim for instructions on notice and constructive 
notice is unrelated to the actual evidence presented below by 
plaintiff. HRH would argue that no responsibioity can accrue 
to it from the manner in which a piece of plywood was placed 
over the large hole into which Mr. Conroy fell, but rather it 
would have to be proven by plaintiff that something had happened 


to the board which then made it dangerous, requiring corrective 
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action by defendant. Of course, if this were the basis of 
liability claimed by plaintiff, he would concede that defendant 
would be entitled to notice that a dangerous condition had been 
created on its premises. But that is not this case, 
Plaintiff's evidence was that defendant had failed 
utterly in its obligation under common law and the eatery 
regulations obtaining in the District of Columbia to fasten 
securely an adequate cover on the floor opening into which 
plaintiff plunged. There was no evidence to rebut tthe sub- 
stantial testimony indicating that the covering had! not been 
properly placed in the first instance. | 
HRH called one witness only. He admitted that he 
had no knowledge of the particular hole or accident. (JA 63). 
He only testified that it was common to cover these holes 
with 5/8 inch plywood left-over after pouring and “stripping” 
concrete. He also stated that it was customary to secure the 
plywood with masonry nails and to have mastic on the bottom 
to create a seal so that dust could not filter through to the 
floor or machinery below. (JA 58). | 


This may have been the practice. But all of the 


evidence was that this practice was not followed in the case 


of the board which served as a trap for Mr. Conroy, The board 
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Slid several feet when stepped upon (JA 37), negating any 
Suggestion that there was mastic on the underside or nails 
protruding through it which would catch and scrape. Moreover 
it was undisputed that the board was three inches shorter 
than the hole! There would have been no reason to put mastic 
to seal cracks under a board which left a three-inch opening, 
and, rehtorically speaking, why “securely fasten" a covering 
leaving a 3-inch opening. 

Mr. Newell Brown inspected the board immediately 
after the accident. There was no mention in his testimony, 
either upon direct or cross, that there were holes in the board 
or other evidence that it had been ripped from a secure mooring. 
In short, there was no evidence that a dangerous condition had 
been created by any force after the piece of plywood was ini- 
tially slapped over the hole. 

HRH'sS own witness admitted that it was his company's 
responsibility upon completion of concrete work to place the 
coverings over the holes. Under no circumstances could this 
particular board have been construed as meeting the requirements 
for covering such holes so carefully laid down by the Assistant 
Director of the Industrial Safety Division of the District of 
Columbia. The regulations cited required the contractor not 


only to fasten these boards securely, but to fasten them so 
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as to withstand expected loads and shocks. (JA 56). There 

was no evidence of expected loads and shocks, much! less any- 

thing extraordinary. Accordingly, there was no theory to 

present to the jury but that the initial acts were! negligent. 
Under these circumstances, defendant had notice of 

its primary acts of negligence and it was not entitled to 

any instruction unrelated to the evidence. Thus, in West 

Disinfecting Company v. Plummer, 44 App. D.C. 345 (1916), 

it was held proper to refuse to give an instruction that the 

plaintiff "must prove by the preponderence of the jlevidence 

that there was a defect in the sprayer, that the datendant 

knew or ought to have known that such defect existed, and 

that such defect was the proximate and efficient ¢ause of 

the injuries." Id.352. The reason stated by the Court of 

Appeals was that the case presented by plaintiff was that 

the defendant had been negligent in failing to inform him 

of the dangerous character of the spray equipment -- not that 

it had become defective. Id. at 356. | 
The simple fact is that when defects are|structural 

or are deliberately created, it is manifest that no additional 


notice need be proven. Hecht Co. v. Harrison, 78,/U.S. App. D.C. 
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93, 137 F.2d 687 (1943); Cheney v. S. Kann Sons, 37 F. Supp. 
493 (D.D.C. 1941). The record below can be compared to the 
recent case of John B. Kelly, Inc. v. Dunnett, No. 21,522, 
U.S. App. D.C., decided June 10, 1968, relied upon by de- 
fendant. In that case, plaintiff charged that the defendant 
had negligently erected a scaffold, but the evidence showed 
conclusively that the lapboard, the absence of which was 
called negligence, actually was in place 15 or 20 minutes be- 
fore the accident. In the absence of evidence that the de- 
fendant was guilty either of "creating the alleged condition" 
or alternatively "in permitting it to continue,” there could 
be no liability. (Slip Op. 4). 

In contrast to the John B. Kelly, Inc. case, here 
the only evidence was that the board supposed to be covering 
the hole was too short for that hole, did not have any nails 
in it, had no blocks under it and, so far as we know, it had 
not been subjected to any unusual conditions. These are not 
defects which occur on short notice so as to come within the 
rulings of the Kelly case or similar cases cited by defendant 
(e.g., Brodsky v. Safeway Stores, 80 U.S. App. D.C. 301, 

152 F.2d 677 (1945)). 


The Court did not need to give an instruction with 
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respect to notice in this instance because the defendant's 


notice came when it created the danger 


| 
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III. Defendant Fails Even to Argue that the Trial 
Court Abused its Discretion in Permitting a Reduced Verdict 


to Stand. 


The defendant would have this Court 


reconsider the 


amount of the damages awarded by the jury and find! that they 


were the result of passion or prejudice. But the trial Court 


has already ruled on this question. The defendant! ignores 


that it is this decision which this Court mus 
that of the jury. 

In granting a remittitur, the trial 
ruled that the jury's verdict was excessive, 


sult of passion or prejudice. See 6A Moore, 


t review, not 


Court, in effect, 
but not the re- 


Federal Practice, 


3746 and cases cited therein. In order to overturn this 


finding of the trial Court, this Court must find that it 


abused its discretion in thus ruling on the motion for a new 


trial or in the alternative for a remittitur. 


See 6A Moore, 


Federal Practice, 3903-3906; Boyle v. Bond, 88 U.S. App. D.C. 


178, 187 F.2d 362 (1951). The defendant does not argue that 


the trial Court misunderstood the law, misapplied jit, or 


utilized any wrong facts in its ruling that the verdict might 
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stand on a reduction in the damages. After presenting almost 
no rebuttal testimony, the defendant cannot now establish 
that there was an abuse of discretion in the damages awarded. 
For that matter, the remittitur granted was quite 
generous to the defendant. Little is gained by comparing 
verdicts, but in the case of Grailing v. Riley, 214 F.Supp. 
234 (D.D.C. 1963), a woman who did not have to pay any medi- 
cal bills herself and who lost no wages and had no future med- 
ical expenses, received $40,000 for her pain and suffering, a 
deep scar in her thigh and curtailment of her activities be- 
cause of impaired circulation. This was also the award in 
Beynon v. Cutberth, 390 S.W.2d 352 (Tex. Civ. App. 1965). 
The plaintiff there was an automobile salesman who sustained 
a back injury in an automobile accident requiring him there- 
after to wear a brace. He testified to diminished earning 
Capacity as a salesman. The same is true of plaintiff. 
Turning to the evidence below, Mr. Conroy testified 
that he acted and felt like a young man prior to his injury, 
but thereafter his health and youth were denied him. He 
described the curtailment in his daily activities, his inab- 
ility to play with his children or to enjoy recreation as 


before, and the pain and threat of being forced to go to bed 
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for several days at any time. (JA 18, 30-31, 42). |Most im- 
portant, he can no longer ply his life-time trade a a brick- 
layer. In fact, he can do no sustained labor and lives the 
precarious life of one who supervises the building! of one house 
at a time in the hope of thereafter selling it at a profit. 


Refuting both any idea that there was an abuse of 


discretion and any idea that the verdict was the result of 
passion or prejudice, is the fact that plaintiff did not com=- 
plain at great length about his injuries. Had he been less 
stoical and less inventive in the way he went about making 
a living, it is conceivable that the damages could) have been 
far greater. Plaintiff stopped treatments with Dri. Wise be- 
cause he no longer was improving, not because he did not need 
some assistance. (JA 52). He must now live with the knowledge 
that medical science can do nothing further for nan. 
Furthermore, plaintiff submits that the record may 
be searched in its entirety and there will be no evidence 
therein that an effort was made to inflame the passions 
of the jury. There is no reference anywhere to cdurtroom 


histrionics; there is no indication that plaintiff's back 


was locked at the moment the jury was considering his case; there 


is no reference to his family being in the courtroom; nor is 
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there reference in the motion for a new trial of any such 
conduct. (JA 7). The entire record suggests that this was a 
low-key trial in which the plaintiff's case both as to lia- 
bility and damages was largely undisputed by any evidence. 
At pre-trial, defendant reserved the right to have plaintiff 
examined by a physician of its choice. (JA 15). Defendant 
was given all medical reports available. (JA 15). Despite 
this, despite being informed no later than pre-trial that plain- 
tiff could no longer work at his trade, defendant presented 
no evidence to contradict plaintiff's case. (JA 11). Cer- 
tainly some inference can be drawn from this. 

Almost the entire weight of defendant's argument in 
connection with damages falls upon the fact that the jury 
verdict exceeded the ad damnum. The most obvious answer to 
this is that it is cured by a remittitur to a verdict sub- 
stantially under the ad damnum. The significance of the 
ad damnum is dissipated greatly by the fact that the amended 
complaint was filed February 7, 1966 (JA3) while Mr. Conroy 
was under the care of Drs. Stolar and Wise, receiving treat- 
ment, and had every expectation of improvement. It was not 
until June of 1966 that Dr. Wise reported that there was nothing 
that could be done to eliminate the symptomatology. The sit- 


uation thus changed, and defendant's argument is pointless. 


ie 


The trial Court's decision to let the verdict stand, 


but to reduce the damages, as unfair as it may have been to 


3 
Mr. Conroy ,—’ was not an abuse of discretion with respect 


to defendant. Defendant's argument that the jury 


s verdict 


was the result of unwarranted prejudices might have more 


weight if defendant had presented evidence or a theory which 


the jury should have chosen over plaintiff's. HRH presented 


neither and it does not point out how the jury or 


‘the trial 


judge who also heard the evidence could have arrived at 


conclusions other than they did. The judge relieved defend- 


ant of the consequences of its failure to present 


damages. HRH is entitled to no further relief. 


CONCLUSION 


| 


evidence on 


For the foregoing reasons, the judgment below 


should be affirmed. 


3_/ Of course, plaintiff cannot appeal a remittitur accepted 


by him. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,147 


HRH CONSTRUCTION CORPORATION, 


Appellant, | 


DENIS CONROY, 


Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


SUMMARY OF ARGUMENT 
TOMA TT TT ! 

This case falls within that category of cases where the 
defendant's violation of a regulation may be excused because 


the defendant believed that it was complying with the requirements 


of the regulation. 
It 

The plaintiff makes the basic assumption that the 
defendant created the alleged condition, yet the evidence 
does not support such an assumption. 

Since the situation here involved is one where any agency 
might have altered the condition and the change not be easy 
to discover, it is one where the defendant is entitled to 


notice. 


Iit 
There is no significance to the fact of the words "abuse 
of discretion” in the Appellant's argument. The point is made 
that under the circumstances the Court was expected to do 
otherwise, which is all that is required by way of bringing 


this matter to the attention of this Court. 


ARGUMENT 
I 

Defendant's evidence in this case demonstrates that they 
believed that they were complying with the law, thereby bringing 
the case within the rule of that group of decisions allowing for 
the jury's determination of the effect of the technical violation 
of a regulation. Mr. Swali testified that the coverings of the 
holes were fastened with concrete nails, and that the material 
used, PLYFORM, was in his opinion stronger than required. A 


mastic was also placed around the edges of the boards. (JA 57,58, 


59) Plainly, the defendant believed it had done the proper 
2 


thing in so securing the boards. 
The defendant's position here is similar to that of the 
defendant in KARLOW v. FITZGERALD, 100 U.S. App. D.C. 263, 288 
F2d 411, 1961, who thought he had the consent of the property 
owner for his dog to be on the land. The situation as to 
ownership having changed he did not have such permission, and 
was,quite in ignorance, in violation of the regulation. | In our 
present case the defendant believed that all the boards /had been 
fastened securely and was ignorant of the changed aihantios. 


ie the loosening or substitution of the board. 


It | 
Plaintiff makes the basic assumption that the defendant 
failed to fasten the particular board initially, and proceeds 
to build its argument on that. This assumption is a pure guess. 
The evidence only shows that at the time of the mishap the 
board was loose, and defendant's evidence is to the effect that 
all were securely fastened by nails and mastic. This leaves a 
break in the evidence, an unknown factor, that plaintiff should 
have supplied. Plaintiff says (BR. 14) that there was Meobstantial 
testimony indicating that the covering had not been properly 
placed in the first instance". Where? No citation follows this 
statement. | 
Plaintiff points to the cases of JOHN B. KELLY, INC. v. 
DUNNETT; No. 21,522 decided by this Court on June 10, 1968, and 
BRODSKY v. SAFEWAY STORES, 80 U.S. App. D.C. 301, 152 ha 677, 


(1945) as not relevant here because they involve situations that 


can occur on short notice. The situation here is also one 

that could occur on short notice, and also one that could 

lay undetected for a considerable period of time. The 

board that was on the hole when plaintiff encountered it 

was evidently not the original board, for it was too short, 

but there were other pieces of such material around (JA-48) 

as well as dust from sandblasting. The Kelly case and the 
Brodsky case involved things in the almost constant presence 

of the defendant's agents, but the instant case involves one 

hole out of dozens of similar holes, and unless the board were 
completely off the hole or sticking up at an angle the defendant's 
employees would have no reason to believe anything was amiss. 

The plaintiff assumes that the board was not securely fastened 

in the first place. In the light of the defendant's evidence 

it is more reasonable to assume that it was loosened and 

removed in the course of moving materials or by some other means and 
that any handy piece of board was thrust over the hole by some 
unknown person. In such a situation there should be evidence of 
notice to the defendant of the situation, and also an instruction 


to the jury on this requirement. 


III 
Plaintiff asserts that "Defendant fails to even argue that 
the trial court abused its discretion in allowing the reduced 
verdict to stand". Just what significance this form of words 
has is rather difficult to discover. Matters within the 


discretion of the ‘trial court are not appealable unless there 


4 


is an abuse. The defendant asserts that the Court acted | 


improperly and it was required under the circumstances to| 


do otherwise. This would be an abuse of discretion. 
CONCLUSION | 


Defendant seeks a new trial as to all aspects of the: 


case. The failure to give proper instructions on notice and 


on the effect of a violation of the regulation render the verdict 
erroneous, and the great size of the verdict shows that the jury 


did not properly perform their function. 
Respectfully submitted, 


WILLIAM CLAGUE 

FRANCIS C. O'BRIEN 
1730 Rhode Island Avenue, N.W. 
Washington, D.C. 


